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PREFACE 
he 

HE want of an official manual of Indian military 

law has been much felt in the past, and the 
changes which will shortly be introduced into that 
law when the Indian Army Act, 1911, is brought inte 
force furnish a suitable opportunity for the appearance 
of such a work. The present volume has therefore, 
with the approval of the Government of India, been 
prepared in the Judge Advocate General’s Department, 

Part I contains a history of the law relating to 
His Majesty’s Indian Forces, with a general account 
of that law and its application under the Indian Army 
Act, 1911, A chapter on the law of evidence appli- 
cable to courts-martial under Indian military law is 
added; subsequent chapters deal with such offences 
against the ordinary criminal law of India as are 
likely to engage the attention of these courts, and 
with other legal matters a knowledge of which may be 
useful to officers and soldiers of the Indian Army. 

Part II consists of a reprint of the Indian Army 
Act, 1911, and the Statutory Rules issued thereunder. 
To both Act and Rules are added copious notes which 
will materially help courts and individual officers 
concerned in the administration of Indian military 
law. 

In Part III will be found the text of certain Acts, 
or portions of Acts, of the Indidn legislature which 
are either referred to in the earlier paris of the 
manual, or which are not generally accessible to mili- 
tary officers in India. 

Part IV contains all “‘ notifications ’’ issued by the 
Governor General in Council under the Indian Army 
Act, 1911, up to the date of publication of this 
manual; also the forms sanctioned for use in the pre- 
paration of court-martial warrants under that Act. 


( il ) 


An index, which has been made as full as possible, 
completes the volume. 

The War Office ‘‘ Manual of Military Law’’ has 
furnished the model on which the present work has 
been compiled, and the rulings contained in that 
manual have been largely drawn upon in its prepara- 
tion, When the works of legal writers, other than the 
authors of the above mentioned manual, have been 
quoted, the source of the information in the text has 
been indicated in 9 footnote. If in any case this has 
been inadvertently omitted, the omission, on being 
brought to notice, will be rectified in future reprints. 


M. H. 8. GROVER, Afajor-General, 
Secretary to the Government of India, 
Army Department. 


NOTE. 


In a work covering so much ground there must inevitably be 
errors; any corrections or suggestions will be gratefully received ; 
they should be addressed to— 


The Editor, 
(Manual of Indian Military Law), 
Care of the Judge Advocate General in India, 
Simla. 
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ParRT I. 


CHAPTER I. 


INDIAN MILITARY LAW—ITS ORIGIN AND EXTENT. 
(i) Introductory. 


1. The Indian Army sprang from very small beginnings. 
Guards were enrolled for the protection of the factories or trading 
posts which were established by the Honourable East India 
Company at Surat, Masulipatam, Armagon, Madras, Hooghly 
and Balasore in the first half of the seventeenth century. These 
guards were at first intended to add to the dignity of the chief 
officials as much as for a defensive purpose, and in some cases 
special restrictions were even placed by treaty on their strength, 
so as to prevent their acquiring any military importance. 
Gradually, however, the organisation of these guards was im- 
proved and from them sprang the Honourable East India Com- 
pany'’s European and native troops. Both of these steadily in- 
creased in numbers, until in 1857, when the native army reached 
its maximum strength, it numbered (including local forces and 
contingents, and a body of 88,000 military police) no less than 
811,038 officers and men.? 


2. Statutory provision was first made for the discipline of 
the Honourable East India Company’s troops by an Act? passed 
in 1754 for ‘‘ punishing Mutiny and Desertion of officers and 
soldiers in the service of the United Company of Merchants of 
England trading to the East Indies, and for the punishment of 
offences committed in the East Indies, or at the Island of Saint 
Helena.’’ Section 8 of this Act empowered the Crown to make 
Articles of War for the government of these troops, and such 
articles were accordingly made and published. The terms of the 
Act are wide enough to cover both European and native troops, 
but the language of the articles themselves shows that they were 
originally intended for Europeans only. In the absence of any 
other code, however, the Governments of Bengal, Madras, and 
Bombay seem to have applied these articles, with such modi- 
fications and omissions as appeared necessary, to the bodies of 
native troops maintained by them, of which the present Indian 
Army is the descendant. In 1818, owing to doubts having arisen 
as to the legal validity of the existing arrangements for the 


1 Imperial Gazetteer of India, 1907, Vol. IV, Ch. XI. 
3 27 Geo. II, Cap. 9. 
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discipline of the native armies, provisions were inserted in the 
Act® which was passed in that year to extend the Company's 
privileges for a further term, which legalised the existing system 
and gave power to each of the Governments of Fort William, Fort 
Saint George and Bombay to make laws, regulations, and Articles 
of War for the government of all officers and soldiers in their 
respective services who were ‘‘ natives of the East Indies or other 
places within the limits of the Company's Charter.” It was 
further provided in 1828‘ that such legislation should apply to 
the native troops of each presidency, wherever serving, and 
whether within or beyond His Majesty’s dominions. 


3. Under the statutory sanction of these two enactments a 
military code was framed by the government of each presidency 
and put in force as regards its own troops. These codes still 
followed to a great extent the Articles of War then applicable to 
the Company’s Europeans, but the only punishments awardable 
to native officers seem to have been death, dismissal, suspen- 
sion, and reprimand, and to native soldiers, death and corporal 
Puneet Transportation and imprisonment were not award- 
able. 


(ii) The Articles of War. 


4. By section 73 of the Government of India Act, 1838,° the 
power to legislate for the whole native army was restricted to 
the Governor General in Council, and laws so made were 
given general application to all ‘‘ native officers and soldiers °’ 
wherever serving. Obviously the native officers and soldiers here 
referred to are the ‘‘ natives of the East Indies or other places 
within the limits of the Company's Charter "’ of the earlier legis- 
lation. This is confirmed by the fact that in later legislation® 
the existence in India of three military codes is recognised—.e., 
that of the Queen’s troops, that of the Company’s Europeans, 
and that of the Company’s troops who are ‘‘ natives of the East 
Indies or other places within the limits of the Company’s Char- 
ter.’”’ Under the powers conferred upon it by the Act of 1883 
the Indian Legislature for the first time provided a common code 
for the native armies of India in 1845, ‘‘ Articles of War "’ for 
those armies being enacted bv the Governor General in Council 
as Act XX of that vear. This Act was shortly after repealed and 
replaced by Act XIX of 1847 which, having been frequently 
amended’ in the intervening period, was in its turn repealed by 
Act XXIX of 1861 (an Act to consolidate and amend the Articles 
of War for the Government of the Native Officers and soldiers in 
Her Majesty’s Indian Army). This was repealed by Act V of 
1869 (‘‘ the Indian Articles of War ’’) which replaced it. In 
the preamble to this Act reference is for the first time made to 
‘* native officers, soldiers, and other persons in Her Majesty’s 
Indian Army,’’ thus recognising the existence of what are com- 
monly known as ‘‘ followers.” 


* 58 Geo IIT, Cap. 155, sections 96 and 97, 
4 4@Qeo. IV, Cap 81. section 68. 
® Rand 4 Will. IV, Cap. 85. 
> ote of Gevereet General ta Goan VPot “t 
? Ac vernor in nci 1850, XXXVI of 18 
of 1854, X of 1856, VIIT of 1857, XXXIT of 1857, and VI of 1860. ae 





= ~- 


Present Code. 3 


S. The amalgamation of the three native armies into one in 
1895 necessitated considerable amendments in the ‘‘ Indian 
Articles of War.’’ These amendments were effected by Act XII 
of 1894 and the Indian Articles of War, as altered by this Act, 
and by various minor amending Acts,* furnished the statutory 
basis of the Indian military code until 1911. As time went on, 
however, and the Indian Army began to take its share in the 
imperial responsibilities of the British Army, it was found that 
an Act originally framed for three separate local forces, each 
serving as a rule in its own Presidency, failed to provide adequate- 
ly for the discipline and administration of that army under 
modern conditions. Owing also to the mass of amendments 
super-imposed on the original articles, these were often difficult 
to understand, and sometimes even self-contradictory. 


6. The amendment of the Indian Articles of War was there- The Indian 
fore again taken up in 1908, but the consideration then given to 4™Y Act 


the subject showed that a new consolidating and amending Act 
would be necessary, any further amendment of the articles of 
1869 being only likely to accentuate the existing confusion. A 
Bill was accordingly drafted consolidating the existing law as to 
the Indian Army into one simple and comprehensive enactment 
and adding such provisions as experience had shown to be neces- 
sary. This was passed into law on the 16th March 1911 as the 
** Indian Army Act’ and will come into effect shortly after the 
appearance of this work. AJl previous Acts dealing with the 
subject are repealed by section 127 of this Act. 


(iii) Present Code. 
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7. The present military code of the Indian Army is thus gules and other 


contained in the Indian Army Act, and in certain rules and other 
matters which, being made in pursuance of the Act by author- 
ities therein empowered to do so, have the force of law. Ex- 
amples of this latter class of ‘‘ subordinate legislation ’’ are the 
Rules framed by the Governor General in Council under section 
113 of the Act, and those as to ‘‘ minor punishments "’ contained 
in Army Regulations, India, Volume II, which derive their 
statutory force from orders issued by the Commander-in-Chief 
in pursuance of section 20 of the Act. 


8. We have now to consider what persons are made subject 
to this code. 


The Regular Forces include the Indian Army,® and all per- 
sons in the Regular Forces are primé facie subject to the Army 
Act,?° i.e., to the code of the British Army. Such of the Regular 
Forces, however, as are officers, soldiers or followers in His 
Majesty’s Indian Forces are, if ‘‘ natives of India,’’ made subject 
to Indian military law’? and are, to be tried and punished in 
accordance with that law. ‘' Natives of India ’’ are, for the pur- 
poses of the Army Act, defined?? as ‘* persons triable and punish- 


§ Acts of Governor General in Council, XII of 1891, I of 1900, I of 
1901, IX of 1901. XIII of 1904, and V of 1905. 

9 A A., section 190 (8). 

1’ A. A., seotions 175 (1), 176 (1). 

ll A. A., section 180 (2) (a). 

2 A. A., section 190 (22). 
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Ch.f. able under Indian military law,’’—which is, in its turn, defined’*® 

— as ‘‘ the Articles of War or other matters made, enacted, or in 
force, or which may hereafter be made, enacted, or in force under 
the authority of the Government of India.'’ The position there- 
fore is that those persons in His Majesty's Indian Forces for 
whom the Indian legislature, acting within the extent of its 
legislative powers, has provided a military code, are subject to 
that code and are tried and punished in accordance with it 
instead of in accordance with the Army Act. The Indian legis- 
lature has, by section 73 of the Government of India Act, 1888,?* 
referred to above, power to make laws for all native officers and 
soldiers—that is for all persons permanently subject to military 
law and regularly commissioned, appointed, or enrolled into the 
military service of the Crown in India who are ‘‘ natives of the 
East Indies or other places within the limits of the Company's 
Charter '’—in fact for all Asiatics in the Indian Army. Under 
the power thus conferred upon it, that legislature has applied'® 
the Indian Army Act to the following classes— 

(1) Native Officers, who are defined'® as persons commis- 
sioned, gazetted or in pay as officers holding 
native rank in His Majesty’s Indian Forces. These 
are sometimes called ‘* Indian Officers.*’ 

(2) Warrant officers, who are defined'’ as persons appoint- 
ed, gazetted or in pay as native warrant officers in 
His Majerty’s Indian Forces. At present these 
exist only in the Indian Subordinate Medical Depart- 


ment. 
(8) Persons enrolled under the Indian Army Act, or any 
previous Act which it has superseded.'* 

Thess classes are subject to the Act at all times and wherever 
they may be serving.’*® All persons commissioned, appointed or 
enrolled into the Indian Army must, of course, be natives of the 
East Indies or other places within the limits of the Comyany’s 
Charter. The enlistment of Europeans for service in India only 
is absolutely forbidden by an Imperial statute,?° while the en- 
listment into the Indian Army of any other persons who are not 
natives of the East Indies, etc., would not subject these persons 
to the Indian military code when outside of British India or the 
territories of allied States. Such persons might then however 
become subject to the Army Act. 

sarily cake to. 9» In addition to those persons who are permanently included 
Indian military in the military forces of the Crown, civilians who accompany 
law. these forces into the field must of necessity be subject to military 
discipline. Accordingly we find that the Indian Army Act is 

also** applied to— 
‘** Persons not otherwise subject to military law, who, on 
active service, in camp, on the march, or at any 
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. A., section 180 (2) (6). 
d 4 Will. IV, Cap. &. 
. A., section 2 (1) (a), (). 
A., section 7 (2). 
A., section 7 (3). 
A., section 127. 
4 Will. IV, Cap. 85, section 78, also A. A., section 180 (2) (a). 
24 Vic., Cap. 100. 
. A., section 2 (1) (c). 
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Application of the Act. 5 


trontier post specified by the Governor General in Ch. I, 
Council by notification in this behalf, are employed — 
by, or are in the service of, or are followers of, or 
accompany any portion of, His Majesty’s Forces.” 


The power of the Indian legislature to make laws for this 
class of persons does not rest upon the Government of India Act, 
1893, cited above, but on certain other statutes,** and it is only 
mecessary now to point out that the above provision does not 
operate so as to subject Europeans, British or foreign, to Indian 
military law when they accompany His Majesty's Forces 
under the circumstances mentioned. Such persons are however 
subject to the Army Act (British) when they accompany these 
forces on active service beyond the seas as defined in that Act.** 
Its operation as to non-Europeans who are not native Indian 
subjects of His Majesty is in some cases doubtful, and may 
depend on the employment of the person concerned and the 
locality of the service. Any civilian, however, who is on active 
service with a British-Indian force, and is not subject to the 
Indian Army Act, will be subject to the Army Act,?* so that no 
one will escape entirely from military discipline. 


10. The position of other military and semi-military bodies Other military 
such as the Imperial Service Troops, the Military Police, the ie in India, 
Frontier Militia, and Levies, will be considered in another chap- 
ter.*4 


CHAPTER Il. 


THE INDIAN ARMY ACT. 


(1) Application of the Act. 


1. This chapter is intended to give a general account of the scheme of 
Indian Army Act and to show its scope and purpose. Certain chapter. 
explanations of a general character, which would be out 
of place in the notes to particular sections, are also contained in 
it. For a detailed explanation of the Act reference should how- 
ever be made to these notes. 


2. The first chapter of the Indian Army Act is concerned 1, A. A, sections 
with the application of Indian military law, certain matters con- 2 #43. 
nected with that application, and the definition of terms 

used in the Act. The application of Indian military law has 

already been fully considered.** Persons subject to the Indian 

Army Act under clause (a) or (b) of section 2 (1) remein so 

subject till dismissed or discharged, those subject under clause (c) 

only so long as the conditions contemplated therein continue. Sec- 

tion 8 corresponds to article 2 of the ‘‘ Indian Articles of War,”’ as 

amended in 1894,?* and paragraph 4 of the Statement of Objects 


_ 72 24and 25 Vic., Cap. 67, section 22; 28 and 29 Vic., Cap. 17, sce- 
tion 1 ; 82 and 88 Vic., Cap. 98, section 1. 
= A A., sections 175 (7), (8), 176 (9), (10). 
4 See Chapter VII. 
33 See Cha I. 
36 Repealed by section 127 of the L A, A. 
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and Reasons which accompanied the Indian Articles of War 
Amendment Bill of that year shows that this article was suggested 
by section 175 (8) of the Army Act. The old article 2, however, 
went a good deal further than the Army Act by making it pos- 
sible for those who were ‘‘ deemed to be '’ native officers, warrant 
officers and non-commissioned officers to enjoy the privileges of 
these positions not only as regards their personal status [which is 
all that section 175 (8) of the Army Act contemplates in the case 
of civilians who are subject to it as officers] but also in their 
relations to others. The present section, however, makes it 
clear that the status conferred?’ is a personal one and does not 
give any command over others. The effect of such a notification 
as is referred to is that those who rank as native officers, warrant 
officers and non-commissioned officers must, in their relations to 
military law, be treated in the same way as those who hold 
corresponding ranks in the Indian Army;—for instance, a native 
civil official who ranks as a native officer can be tried by no 
military tribunal inferior to a general court-martial, while one 
who ranks as a warrant officer can be tried by a district court- 
martial but cannot be awarded corporal punishment by it.?* 


3. Section 5 enables the provisions of the Indian Army Act 
to be applied to any force (of military police, for instance) raised 
and maintained in India by the Government of that country, but 
which does not form part of the regular native army. It also 
enables Government to arrange for such application by providing 
suitable authorities and tribunals. Such a notification as it con- 
templated by this section might, for instance, provide that, as 
regards the force in respect of which it is issued, the functions 
of the Commander-in-Chief or the officer commanding a division 
should be exercised by some civil official, and those of a general 
court-martial by some civil court or official.?* A force to which 
the Indian Army Act is thus applied does not thereby become 
part of the regular army, nor subject to its tribunals. It merelv 
adopts, as its code, a similar code to the code in force in that 
army. 

4. Section 6 provides for the discipline and administration of 
Indian troops when serving in colonies and dependencies under 
the Imperial Government. The powers conferred by the Indian 
Army Act on the commanders of armies, divisions and brigades 
are, in the first instance, restricted to the officers holding such 
commands in India or subject to the Indian authorities,®° and 
the Governor General in Council is here authorised to make rules 
as to the officers who shall exercise these powers as regards 
Indian troops serving abroad, and also the limitations, if any, to 
be placed upon such exercise. Cases can thus be provided for 
as they arise, and in accordance with local circumstances, with- 
out the necessity for fresh legislative action to meet every new 
development. The want of a similar provision caused grave in- 
convenience under the former ‘‘ Indian Articles of War.’’ 


37 Any notifications under this section which appear before this work 
goes to press will be found in Part IV. 

$e I. A.A., sections 72, 78 and 45. 

39 Vor an example of such a notification. under the correrponding pro-- 
vision of the I. A. W., see Gazette of India, July 4th, 1908, Part I, p. E92. 

30 T, A. A., section 7 (8). 
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(ii) Definitions. 

&. All the definitions in section 7 must be understood as Ch, Hy, 
being subject to the reservation in the opening clause of that 
section, t.e., they are not to be read into the Act if ‘‘ there is 
something repugnant in the subject or context.’’ An instance 
of such a repugnance will be found in section 92 of the Act. 
‘* Officer ’’ in this section cannot be used in the restricted sense 
indicated in definition (5), as such a meaning would be repugnant 
to the context, and must therefore be taken in its wider meaning 
of ‘' official.’’ It will be noticed that, in some cases, terms are 
defined in section 7 as ‘‘ meaning "’ such and such, and in others 
as ‘‘ including ’’ some other person or thing. In the former case 
the term defined is used as a synonym for a longer or more 
cumbrous expression, but the legal effect of the enactment would 
not be altered if the longer expression were used throughout 
instead of the shorter. For instance, if, wherever ‘‘ officer ”’ 
occurs in the Indian Army Act (but subject to the reservation 
mentioned above) the words ‘‘ a person holding a commission in 
His Majesty's land forces or a person commissioned, gazetted or 
in pay as an officer holding a native rank in His Majesty's 
Indian Forces '’ were used instead of that word, and wherever 
** non-commissioned officer’’ occurred the words ‘‘a person 
attested under this Act holding a native non-commissioned 
rank in His Majesty’s Indian Forces ’’ were used, the legal 
effect of the enactment would not differ from what it 
now is. The effect of those definitions, or parts of defini- 
tions, which declare that a term ‘includes’’ semething 
elsa is somewhat different. Here the rosult is that wherever 
the law, as it stands, applics to the class of persons, or things, 
indicated by the first term, it will also apply to the class or 
classes who are ‘‘ included,’’ though the natural meaning of the 
English language might not indicate that it did apply to the 
latter. For instance the expression ‘* non-commissioned officer *’ 
does not, as it stands, necessarily cover an acting non-commis- 
sioned officer, but the result of the concluding words of defini- 
tion (4) is that, wherever the words ‘‘ non-commissioned officer ”’ 
occur in the Act, they are also to be taken as applying to acting 
non-commissioned officers, and an acting non-commissioned 
officer cannot therefore be subjected to imprisonment as a sum- 
mary award under section 20, neither can he be summarily 
flogged by the provost marshal under clause (2) of section 24. 
Similarly the words ‘‘ Judge-Advocate General ’’ do not, as they 
stand, indicate a Deputy Judge-Advocate General, but the ex- 
planation to section 85 of the Indiar Army Act shows that, 
wherever in that section a power or duty is conferred or imposed 
on the Judge-Advocate General in India a similar power or duty 
is conferred or imposed on each Deputy Judge-Advocate General. 


Definitions. 


(iii) Enrolment and Attestation. 


G. Everyone who is permanently subject to Indian military gnrotment and 
law (except native officers and warrant officers) is subject to that attestation 
law by virtue of his ‘‘ Enrolment.’’ This process, and the sub- <paiet 
eequent attestation of certain enrolled persons, is described in 
Chapter II and in the Rules made by the Governor General in 
Council under the powers therein conferred upon him. The 


Dismissal and 
explained. 
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principle underlying these provisions is that no person should be 
permanently subjected to an exceptional and severe code, like 
that contained in the Indian Army Act, without a definite act on, 
his part, such act being susceptible of easy proof. ‘* Enrolment "’ 

charatore made a definite act recorded in a forma] document, 
the enrolment paper, which is itself made legal evidence of the 
facts stated in it,?? and which shows clearly all the conditions of 
the bargain which the enrolled person has made with the State. 
In these respects it resembles the British soldier's ‘‘ attestation.’’ 
The latter term is, in Indian military law, applied to the adminis- 
tration to the enrolled person of the oath or affirmation of military 
fidelity. It forms no part of the process of enrolment and this 
oath or affirmation is only administered to combatants and the 
higher classes of non-combatants. The ceremony takes place 
when the candidate is fit for duty, or has completed a prescribed 
period of probation, and confers on the person admitted to it a 
certain status and the privilege of not being ordinarily discharge- 
able without reference, at least, to his Brigade Commander.** 
Only attested persons can rise to non-commissioned rank in the 
Indian Army.** Under the old law ‘‘ enrolment ’’ (the entry of 
& person’s name with his consent on the list of a corps or depart- 
ment) did not involve any liability to ‘‘ general service ’'—#.¢., 
there was no obligation upon the enrolled person to ‘‘ go wherever 
he was ordered by land or sea,’’ which latter obligation attesta- 
tion carried with it. It was on this account that a practice set 
in of attesting everyone, menials included, who it was intended 
should accompany the army into the field. There is no such 
necessity under the present law as enrolment under the Indian 
Army Act is, as a rule, for general service though special condi- 
tions of enrolment can, if necessary, be ‘‘ prescribed ’’ to meet 
special cases. It has therefore been found possible to restrict 
attestation, as indicated above, to combatants and those higher 
classes of non-combatants whom the Government of India con- 
siders deserving of being treated on the tooting of combatants.*4 
The enrolment paper referred to above contains an official record 
of the bargain made with the enrolled person on behalf of the 
State, and the conditions of that bargain cannot be altered 
except with the consent of the person concerned. An instance 
of such consent is when a man, on being trained in special 
duties, agrees to serve for longer than the term for which he 
originally engaged. Such a variation of the conditions of 
service is therefore recorded on the man’s enrolment paper and 
signed by him. No separate attestation document is required 
for the classes who are attested. The fact of attestation is in 
each ease recorded on the enrolment paper and authenticated by 
the signature of the attesting officer. 


(iv) Dismissal and Discharge. 


7. Having thus provided for the formal entry into the mili- 
tary service of the Crown of those persons who are enrolled under 
the Indian Army Act, that Act goes on to legislate for their 
dismissal and discharge, as well as for the dismissal and dis- 


31 J. A. A, section 91. 

32 Rule 18. 

33 J. A. A., section 7 (4). 

% For a list of these classes see Rule 8. 
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charge of all others who are permanently subject to Indian Ch. I. 
military law, i.¢., native officers and warrant officers. A person — 
once subject to Indian military law as a native officer, warrant 
officer or person enrolled under the Act, remains so subject until 
he dies or is formally dismissed or discharged. Ordinary dis- 
charge (the process by which a person ceases to be subject to 
military law) is dealt with in section 16 of the Act and in Rules 
40, 11 and 18. The chief points to notice are that the discharge 
must in every case be authorized as provided for in Rule 18 and 
will take effect on the day on which a ‘‘ discharge certificate "’ 
[Rule 11 (A)] is furnished to the person discharged, or from 
some subsequent date specified in that certificate. In no case 
can a discharge take effect from a date previous to that on which 
the certificate is furnished. Dismissal, i.e., penal discharge, is 
legislated for in sections 18, 14 and 15 of the Act and also (as a 
court-martial punishment) in section 48. It involves, under 
existing Regulations, the loss of any pension or gratuity which 
the dismissed person may have earned. No authority except 
the Governor General in Council, the Commander-in-Chief in 
India, or a court-martial can dismiss a native officer unless he is 
dismissed as a convict under section 15. The obligation im- 
posed by section 15 upon the immediate commanding officer of 
every convict, and the extent to which he may, or in some cases 
must, delay his compliance with the section should be parti- 
cularly noticed.*® Dismissal is, like discharge, completed by 
the delivery of a ‘* discharge certificate.’’** 


(v) Summary Reduction, etc. 


8. Chapter IV deals with the summary reduction of non- Summary reduce 

commissioned officers, including acting non-commissioned ouldimente 
officers, and with punishments which are of a summary 
nature. As to the former it need only be mentioned that any non- 
commissioned officer, including an acting non-commissioned 
officer,*” can be reduced to a lower grade or the ranks by the 
officer commanding a brigade or by any higher military authority 
and that an acting non-commissioned can also be reduced by his 
commanding officer.** Such reduction may, in each case, be 
ordered either as a punishment or simply because the non-com- 
missioned officer or acting non-commissioned officer has been 
found to be unsuited to the position in which he was placed. 
‘‘ Minor punishments ’’ and the officers who can award them 
have been legislated for in orders issued by the Commander-in- 
Chief under the authority conferred upon him by section 20. 
These punishments are set forth in Army Regulations, India, 
Volume II. Were it not that misunderstandings on this point 
have actually occurred, it might be considered unnecessary to 
remark that these punishments should only be awarded magis- 
terially and after due investigation of the case in the presence 
of the accused. 

9. Section 21 permits of collective responsibility for losses of Losses of arms. 
arms being legally enforced. Experience has shewn that such 


8 See Rule 12, and notes thereto. 
36 See Rules 11 and 154 (a). 

87 J. A. A., section 7 (4). 

33 J, A. A., section 19 (2). 
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Ch, Il. responsibility is the best safeguard for the security of the arms 
of acompany. The amount and incidence of fines levied ** under 
this section, and the procedure to be observed in such cases, are 
regulated by Rules 156 and 157 of the ‘* Indian Army Act Rules.”’ 
Section 22 provides for the punishment of civilian fol- 
lowers in camp and at frontier posts, while the remainder of the 
chapter deals with the powere and duties of provost marshals. 
It will be noticed that, except on active service, those officials 
are no longer empowered to punish corporally persons under the 
rank of non-commissioned officer who commit certain offerces in 
their view or the view of their assistants; and that, when they do 
punish such persons corporally on active service, the punishment 
must be inflicted with the regulation cat.*° 


(vi) Offences. 


joys and 10. Chapter V of the Indian Army Act classifies under 
omences. —_ various heads and defines the military and civil offences contained 
in the late Indian Articles of War.‘’ These offences have been 
defined in the same, or nearly the same, language as that of the 
Articles. This language has been generally adhered to, though 
not always the best possible, as it was considered inadvisable to 
change the forms of expression with which the army had become 
familiar. In only a few cases therefore, where the language of the 
articles was obscure or misleading, has any material alteration 
been made. The principle of classification adopted in the British 
Army Act has been followed in the arrangement of the present 
Act. Offences of a similar character are grouped together and 
the groups have, as regards military offences, been arranged in 
such an order as to emphasise their relative military importance. 
It must be remembered that Chapter IV of the Indian Penal 
Code (‘‘ General Exceptions ’’)*? applies to offences under special 
laws, such as the Indian Army Act.**® The definitions of all these 
Subject to offences must therefore be read as subject to the above ‘‘ general 
exceptions” of exceptions.”’ Thus, if a non-commissioned officer is charged 
1.P.¢, under section 39 (b) with striking a sepoy and proves that he 
only did so in the exercise of his right of private defence, he will 
be entitled to an acquittal (I. P. C., section 96). Similarly, if 
a person charged with any offence under the Indian Army Act is 
proved to have committed the offence while incapable, by reason 
of insanity or involuntary intoxication, of knowing the nature of 
his act or that it was either wrong or contrary to law, he is 
entitled to the bonefit of section 84 or 85 of the Indian Penal 
Code, as the case may be, and cannot be punished for what he 
has done. 
(vii) Punishments. 
Systemonwhich 41%. It will have been noticed that in Chapter V a mazimum 
punishments = nenalty is assigned to each offence or group of offences, and that 
courts can award that penalty ‘‘ or such less punishment as is in 
this Act mentioned.’’ This is followed up, in Chapter VI, by 
full directions as to the award of punishments and their nature. 


3) [. A. A., seotion 118 (2) (5) 
7 A. A., section 24 (2). 
f 1869. 


are arranged. 


® 1. P. O., section 49. 


Penal Deductions. ll 


The opening section of this chapter details the punishments Ch, 11. 
which are ordinarily awardable by courts-martial and classifies — 
them in order of severity. A court can thus, subject to the 

limits imposed by the Act upon its own powers,** sentence an 
offender to the maximum penalty assigned to the offence of 

which it has convicted him or to any other punishment, appro- 

priate to his class, which stands below it in the scale given in 

this section. As a rule a court-martial can only award one 
penalty (section 44), but, by section £7, an exception is made as 

to certain punishments which may be combined with each other 

or with any other punishment. 


12. Section 45 is very important and specifies the only cases Corporal punish: 
in which corporal punishment can now be awarded as a court- "et 
martial sentence. Before passing such a sentence, therefore, 
courts should carefully study this section and the notes appended 
to it. The remaining sections of this chapter call for no remarks. 


(viii) Penal Deductions. 


13. Chapter VII permits of certain penal deductions being Penal deduce 
made from the pay and allowances of persons subject to Indian ™- 
military law, and follows, to a great extent, the corresponding 
provisions of the Army Act.‘* As in that Act, a wide range of 
deductions which may be made is indicated, the exact deductions 
which, within these limits, shall actually be enforced, being left 
to regulations. Throughout this chapter the words ‘‘ pav and 
allowances *’ are used instend of ‘‘ ordinary pay,’’ which is the 
Army Act term. They cover staff pay and other allowances, 
deductions from which are, as regards the British soldier, lega- 
lised by Royal Warrant. In the Indian Army, on the other hand, 
all such matters are provided for by regulations, which, unlike 
the Royal Warrant, have not themselves the force of law. So 
long, however, as the deductions ordered in these regulations do 
not exceed the limits laid down in this chapter as to what may be 
deducted, the position is legally as secure as under the Home 
procedure. 


(ix) Courts-martial; their constitution and jurisdiction. 


14. In Chapter VIII are collected all the provisions of the Four kinds of 
Indian Army Act relating to courts-martial. It deals, among °™*t-martial. 
other matters, with the constitution and jurisdiction of these 
courts as well as with the more important points connected with 
the procedure to be observed at trials before them, less important 
points being left to be provided for in statutory Rules framed 
under the Act. The chapter begins by enumerating the four 
different kinds of court-martial known to Indian military law, 

Vi8.:— 
General Courts-martial, 
District Courts-martial, 
Summary General Courts-martial, and 
Summary Courts-martial. 


The list is identical with that in the Indian Articles of War, 
as amended in 1894, with the exception of regimental courte- 


“ 7. A. A., sections 78 and 76, 
4 AA. section 197 et seq. 
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martial which, owing to the existence of the summary court- 
martial, were rarely held and have therefore been abolished. The 
general and district courte-martial correspond to the tribunals 
under the Army Act which are similarly designated, and the 
summary general court-martial to the field general court-martial, 
the only important differences being in the numbers of members 
required in some cases, and in the circumstance that the president 
is not, in Indian Army Act trials, appointed by name, the senior 
officer sitting as president as a matter of course.‘* Minor differ- 


ences in procedure will be noticed in the chapter dealing with 
courts-martial.‘*’ 


1&5. The summary court-martial is peculiar to the Indian 
Army and therefore calls for more detailed notice. These courts 
are of comparatively recent origin and were not introduced into 
the regular army till after the mutiny of the greater part of the 
Bengal Army in 1857. The discipline of the regular native army 
had, for some time before that catastrophe, seriously deteriorated 
and it was noticed that the irregular troops, and more especially 
the Punjab Irregular Force, were in this respect in a much better 
state than their comrades of the regular army. After the sup- 
pression of the mutiny the reason for this difference was sought, 
and it was found to be largely due to the position of comparative 
insignificance occupied by the commandant of a regular regi- 
ment, who had practically no power to punish or reward his own 
men. In contrast to this, the commanding officer of a regiment 
of the Punjab Irregular Force had almost absolute power in that 
regiment, and could, under the system prevailing in the Force, 
himself deal promptly and effectively with all military offenders. 
This system appears to have had its origin in the union, frequent 
in those days on the Frontier, of the functions of deputy com- 
missioner, political officer, and military commandant, in one and 
the same person. This union enabled the commanding officer, as 
such, to convict and sentence a military offender, and thereafter 
to issue a warrant for the execution of his sentence which was 
respected by the civil and prison officials as emanating from him 
in his civil and magisterial capacity. When a new Indian Army 
came to be organised on the ruins of the old, it was realised that 
the hands of the regimental commanding officer must be streng- 
thened if the evils which had led to the practical disappearance 
of the Bengal Army were to be avoided. With this object sum- 
mary courts-martial were at first introduced tentatively, and 
were in 1869 definitely established as part of the legal machinery 
of the Indian Army.‘* They have proved peculiarly suited to the 
conditions of that army and are now the tribunals by far the most 
frequently utilised in it for the trial of military offenders. 


16. Having thus enumerated its tribunals the Act goes on to 
arrange for their constitution. A general, district or summary 
general court-martial must in the first place be convened bv an 
officer properly empowered to do so. The Commander-in-Chief 
in India has statutory power to himself convene (and confirm) 
general courts-martial and to issue warrants empowering other 





46 J A. A.. section 77 
47 Chapter IV. 
49 Act V of 1869. 
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officers to do the same.‘® The Commander-in-Chief, himself, and 
any of these officers, can convene (and confirm) district courts- 
martial and can issue warrants empowering other officers to do the 
same.**° The authorities who can convene (and, where necessary, 
confirm) summary general courts-martial are detailed in sec- 
tion 62. A summary court-martial can be held by any of the 
officers specified in section 64. The definition of ‘‘ commanding 
officer '’ [section 7 (6)] must be remembered when interpreting 
this, and a summary court-martial can therefore only be held by 
a Britiah officer, who is in actual command of one of the bodies 
mentioned in section 64. The jurisdiction of courts-martial is 
next dealt with, second trials prohibited, and conflicts of juris- 
diction between civil and military courts provided for. Section 
71 is somewhat technical in its language, but the result is that, 
as stated in the side note, ‘‘ trial by court-martial is no bar to sub- 
sequent trial by criminal court.'’ The criminal court which 
convicts a person who has been already punished under military 
law for the same offence, or on the same facts, is however bound 
to have regard to that punishment when passing its sentence. 


(x) Powers of Courts-martial. 


17. Sections 72 to 76 deal with the powers of courts-martial 
as to persons, offences, and punishments. A gencral or summary 
general court-martial can try any person subject to Indian mili- 
tary law for any offence, a district court-martial can try any 
person, except a native officer, for any offence, while a summary 
court-martial is restricted both as to persons and offences, though 
the restriction as to offences can be removed by superior author- 
ity. Their powers of punishment also vary; a general or summary 
general court-martial has full powers, a district court-martial 
cannot award a higher punishment than two years’ rigorous im- 
prisonment, while a summary court-martial is limited to one year 
or six months according to the status of the officer holding the 
trial. Sections 77 to 87, supplemented by the greater part of 
the Rules issued under section 113, describe the procedure to 
be observed at trials by court-martial under the Indian Army Act, 
and will be considered together in a later chapter. Section 88 
directs that the Indian Evidence Act shall, subject to the pro- 
visions of the Indian Army Act, apply to the proceedings of all 
courts-martial held under the latter Act. Most of these provi- 


sions are contained in sections 89 to 98 but a few occur elsewhere 
in the Act.5! 


(xi) Courts-martial; their cénfirmation, etc. 


18. The chapter concludes by making confirmation necessary 
for the validity of all findings and sentences by general and dis- 
trict courts-martial and of certain findings and sentences of 
summary general courts-martial. The approval of superior 
authority is also required in the case of summary courts-martial 
held by junior officers in time of peace. Provision is made in 


# 1. A. A,, sections 54 and 95. 
so 7. A. A, sections 55 and 96; for forms of warrants see Part IV. 
51 See, for instance, the proviso to section 2 (1). 
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section 108 for a valid sentence being substituted for an invalid 
one by certain of the higher military authorities, when such a 
course appears to be necessary. 


(xii) Execution of sentences. 


19. The offender having been duly sentenced, and his een- 
tence, where necessary, confirmed, Chapter IX provides for its 
execution. The Prisoners’ Act, 1900,°? renders unnecessary the 
elaborate provisions as to the execution of sentences of trans- 
portation and imprisonment which found a place in the former 
Articles of War, and all that is now required, in ordinary cases, 
is to arrange for the transmission of military convicts and 
prisoners to civil prisons, after which the above-mentioned Act 
provides for their discipline and, when necessary, their transfer 
to other such prisons or to convict establishments. Forms of 
committal warrants under section 107 are provided in an Ap- 
pendix’? to the Indian Army Act Rules as well as 
warrants for use under section 109 when sentences, orders or 
warrants are set aside or varied. This last class of warrant brings 
the change, as it affects the prisoner, to the official] notice of the 
superintendent of the civil prison where he is confined and pro- 


vides for his release or the modification of the punishment to be 


inflicted upon him. There are several forms of warrant for use 
in different circumstances, and particular attention should there- 
fore be paid by officers using them to the notes to section 109 
where the proper warrant to be used in each case is clearly indi- 
cated. The use of a wrong form of warrant might have serious 
consequences. 


(xiii) Other provisions. 


20. The remaining chapters of the Indian Army Act deal 
with Pardons and Remissions, Statutory Rules, the disposal of 
the Property of Deceased Persons and Deserters, and miscel- 
laneous subjects. They call for no remarks in addition to those 
which will be found in the notes appended to the various sections. 


CHAPTER Ill. 
ARREST AND INVESTIGATION OF CHARGES. 
(i) Arrest. 


1. Whenever any person subject io Indian military law is 
charged with an offence he may be taken into military custody," 


with an offence. which means his arrest or confinement according to the usages 


of the service.*> Officers, warrant officers and non-commis- 
sioned officers are, as a rule, placed in arrest, while other persons 
are confined in charge of a guard, piquet, patrol, or sentry, or of 
the provost marshal. If the offence is a slight one, the accused 





82 Act ITT of 1900. 
83 See Appendix IV to these Rules in Part I. 
& J. A. A., section 124, 

& J, A. A., section 7 (14). 
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person need not be taken into custody, such cases being generally Ch. HI. 
investigated without this formality. Arrest may be either close — 
or open according to the direction of the officer who ordered it. 

An officer, warrant officer, or non-commissioned officer in clove 

arrest must not leave his quarters or tent except to take exercise 

under supervision; if in open arrest, he may be permitted to 

take exercise at stated periods within certain limits, which are 

usually the precincts of the regimental lines or camp; he must 

not however appear out of uniform, nor at any place of amuse- 

ment or public resort, nor may he wear sash, sword, belts or 

spurs. An officer, warrant officer or non-commissioned officer 

may, if the circumstances of the case require it, be placed in the 

charge of a guard, piquet, patrol or sentry, or of the provost 
marshal. An officer, or other person, under arrest may be 
ordered or permitted to attend as a witness before a court- 
martial, or before a civil court. 


2. An offender while in close arrest is not required to per- Offender ae 
form any military duty further than may be necessary to relieve Derform military 
him from the care of any cash, stores, etc., for which he is Baty 
responsible; nor is he permitted to bear arms, except by order of 
his commanding officer in case of emergency or on the line of 
march; but if by error he is ordered to perform any duty, his 
offence is not thereby condoned. Persons who are subject to 
military law as native officers, warrant officers, and non-commis- 
sioned officers (see Chapter II, para. 2) may, when charged with 
an offence, be placed in arrest under the same conditions as 
persons holding these ranks. 


(ii) Investigation of Charges. 


3. The charge against every person taken into military Charge to be 
custody must be promptly investigated by the proper military Promptly Investi- 
authority.°* This is generally the commanding officer ot the 
accused, who is in every case responsible for the investigation 
being begun within forty-eight hours of the person being taken 
into custody unless this seems to him to be impracticable with 
due regard to the public service. In the latter case he must 


report the circumstance, and the reason for the delay, to superior 
authority.°” 


4. Prior to the appearance before the commanding officer of preliminary 
an alleged offender, a preliminary investigation into his case is investigation. 
generally made by his squadron or double-company commander, 
or by the corresponding officer in other branches of the service. 

If the accused person is not in arrest or confinement, or the case 
is not one which the commanding officer has reserved for his 
own disposal, this officer may decide to deal with the case himself 
by awarding one of the minor punishments within his power or 
by dismissing it. Any case in which the accused is in arrest or 
confinement is dealt with by the commanding officer, unless the 
latter remite it to the squadron or double-company commander 
for disposal. Rule 15 (A) of the Indian Army Act Rules applies 


to this preliminary investigation equally with that before the 
commanding officer. 


6 J. A. A., section 124 (3). 
87 Rule 14, 
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&§. The manner in which the investigation of charges by the 
commanding officer is to be carried out is regulated by Rules 15 
to 17. This duty requires deliberation, and the exercise of 
temper and judgment, in the interest alike of discipline and of 
justice to the accused. The investigation must be in presence 
of the accused. After the nature of the offence charged has 
been made known to him, the witnesses present on the spot 
who depose to the facts on which the charge is based 
are examined. The accused must have full liberty of 
cross-examination. The commanding officer, after hearing 
what is urged against the accused, will, if he is of opi- 
nion that no military offence at all, or no offence requiring 
notice, has been made out, at once dismiss the charge.** Other- 
wise, he must ask the accused what he has to say in his defence, 
and whether he has any witnesses to call, and will give him full 
opportunity both of making a statement and of supporting it by 
evidence. The commanding officer will then again consider 
whether to dismiss the case or not. If he decides not to dismiss 
it he has further to consider which of the courses mentioned in 
Rule 15 (C) he will adopt. It must be remembered that he cannot 
adopt (4), immediate trial by summary court-martial, unless the 
offender is amenable to the jurisdiction of such a court and 
the offence is one which a commanding officer can try without 
reference to superior authority. If the offence is one requiring 
such reference, the commanding officer who wishes to try it by 
summary court-martial must, in the first instance, adopt (8), 
the preparation of a summary of evidence, unless he is prepared 
to certify that there is grave reason for immediate action and 
that such reference cannot be made without detriment to dis- 
cipline.** In the latter case he can, of course, try forthwith, 
attaching the above certificate. 


G6. During the investigation, the officer conducting it must 
be careful not to let fall, before he disposes of the case, any ex- 
pression of opinion as to the accused person's guilt, or one which 
might prejudice him at a subsequent trial. It frequently happens. 
that officers who have been present at the investigation are 
detailed as members of the court convened in consequence of it; 
therefore, nothing should be said or done which might, though 
unconsciously, bias their judgment beforehand. 


7. Where a commanding officer adjourns a case for the pur- 
pose of having the evidence reduced to writing, the evidence 
given by any witnesses before him must be taken down in 
writing in the presence of the accused; the accused must be 
allowed to cross-examine within reasonable limits, especially if 
there is any variance between the evidence as taken down and 
that given on the prior investigation. Any statement made by 
the accused, which is material to his defence, will also be added 
in writing, but the accused must be warned that this will be 

one. 


8. The evidence and statement, if any (called the summary 
of evidence), must be taken down in the presence of the com- 


& Rule 15 (B). 
89 T. A. A, section 74, proviso. 
® Rule 15 (D toG). 
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manding officer himself, or of some officer deputed by him. 
Great care is necessary in the performance of this duty. The 
difference not unfrequently observable between the statements 
recorded in the summary of evidence and the evidence given 
before a court-martial may often be traced rather to the hasty or 
careless preparation of the summary, than to any prevarication 
or desire to mislead on the part of the witnesses. 


9. When the summary of evidence has been taken, the com- 
manding officer must consider it and determine whether or not to 
remand the accused for trial by court-martial.*' It may be that 
on reading the evidence the commanding officer will come to the 
conclusion that the case is one which ought to be disposed of 
summarily. If a court-martial is ordered or applied for, the 
accused can be kept in arrest or confinement until the charge 1s 
disposed of. It is the duty of the commanding officer on reading 
the summary of evidence to note whether or not the evidence 
taken down in the summary corresponds with the evidence given 
at the inquiry before him. If the commanding officer determines 
to remand the accused for trial by court-martial he must next 
consider by what class of court he should be tried. As a general 
rule this will be a summary court-martial, sanction being pre- 
viously obtained where such sanction is necessary.**? The sum- 
mary of evidence should be forwarded with the application for 
this sanction. When applying for a general or district court- 
martial or for sanction to hold a summary court-martial, a charge- 
sheet, showing the charges on which it is proposed that the 
ome should be tried, should be submitted by his commanding 
officer. 


10. The summary of evidence may be used for certain limited 
purposes at the trial, and also for the purpose of giving to the 
accused notice of the charge he will have to meet, and to the 
convening officer of the court, as well as to the president, judge- 
advocate or superintending officer, notice of the case to be tried. 
Hither the summary itself or a true copy of it must be laid before 
the court-martial before which the accused is tried. The con- 
vening officer in the case of a general or district court-martial 
should always order a copy of the summary of evidence to be 
given to the accused if the case is complicated. 


11. An application for a general or district court-martial or 
for sanction to hold a summary court-martial should usually be 
disposed of at once; but if the convening or sanctioning officer 
detects matter showing culpable neglect or improper conduct on 
the part of the superiors of the accused, he may delay assembling 
a court, or sanctioning the holding of one, for the purpose of 
making inquiry. The officer who convenes a general or district 
court-martial is responsible for the correctness of the charges,** 
and will, if necessary, revise them after considering the evidence 
as shown in the summary. The charge-sheet containing the 
charges, as approved by the officer convening the court-martial, 
will be sent to the president, judge advocate or superintending 
officer,** as well as the summary of evidence or a true copy 


61 Rule 16. 

63 1. A. A.. section 74, proviso. 
6 Rule 27 (A). 
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thereof, and will be laid by him before the court-martial. The 
prosecutor should have a copy of the charge-sheet and summary, 
or at least should have access to them. 


(iii) Summary power of Commanding Officer. 


12. The power of the commanding officer to punish sum- 
marily a person under his command rests on section 20 of the 
Indian Army Act, in pursuance of which various minor punish- 
ments, and the persons to whom they can be awarded by their 
commanding officer, have been specified. These, as also certain 
other lesser punishments awardable by junior officers, will be 
found in A. R., I., Vol. II. When an offender has been punished 
by his commanding officer, or other such officer, he cannot he 
tried by court-martial for the same offence. Similarly, he can- 
not be subjected to a minor punishment for an offence of which 
he has been acquitted or convicted by a court-martial or a 
criminal court. 


CHAPTER Iv. 


COURTS-MARTIAL. 


(i) Summary Courts-martial. 


1. This court, as being that most frequently met with in the 
Indian army.® will be considered first. When a commanding 
officer remands a person subject to Indian military law for trial 
by summary court-martial he must first consider whether the 
charge is one which he can ordinarily try in this manner without 
reference to superior authority.°* If it is one which he cannot 
ordinarily try without such reference, and he is not prepared to 
certifv that such an emergency as is contemplated in the proviso 
to section 74 of the Indian Army Act exists, he must submit an 
application for sanction to try the case by summarv court-martial 
to the officer empowered to convene a district court-martial for 
the trial of the alleged offender. This application should be 
accompanied by the summary of evidence and the charge-sheet 
on which it is proposed to try the accused. On receiving these 
documents the officer empowered to convene a district court- 
martial will, if he considers the case should be tried by summary 
court-martial, inscribe, or cause to be inscribed, on the charge- 
shect, his order for trial by that tribunal. In arriving at a deci- 
sion on this point he should remember that a summary court- 
martial is the proper court to try all charges against persons 
amenable to its jurisdiction (i.e., all persons below the rank of 
warrant officer and under the command of the officer holding the 
trial)*’ except only those for offences which merit higher punish- 
ment than it can award, or which the commanding officer should 
not be allowed to dispose of because he is personally interested 


See Chapter II, 15. 
I. A. A., section 74, proviso. 
I. A. A., section 75. 


66 
67 


Summary courts-martial. 19 


in the case. Any offence, no matter how grave and no matter Ch, IV. 
how interested the commanding officer is in the result, may — 
however legally be tried by summary court-martial provided the 
proper sanction is given. It is obvious however that sanction 
ak in such cases as are indicated above, be generally with- 

eld. 


2. The restriction which formerly** existed on the powers of Non-combatant 
non-combatant commanding officers (e.g., medical officers in commanding 
command of station hospitals) has been removed, and such 
officers can now hold summary courts-martial. A medical officer 
is not, however, the ‘‘ commanding officer,’’ for summary court- 
martial purposes, of a patient in hospital or a soldier acting as 
‘‘ sick attendant ’’ over a comrade, as he does not, either by 
regulations or the custom of the service ‘‘ tell off '' the man for 
an offence.*® If the corps of the patient or sick attendant is 
not in the station, the proper officer to ‘‘ tell off,’’ or to hold a 
summary court-martial on, either is the commanding officer of 
the corps to which he is attached for discipline, etc. 


3. These preliminaries being settled, the accused is warned Assembly of 
for trial in the manner provided in Rule 283 and an early date °°" 
fixed for the assembly of the court. On that date the officer 
holding the trial, the two officers attending the trial, and the 
interpreter (if one is considered necessary) assemble and the 
accused person is brought before them.’° The presence through- 
out the proceedings of two officers in addition to the officer hold- 
ing the trial is essential to its legality.”* If, however, an inter- 
preter has been appointed and he is an officer, other than the 
officer holding the trial, he can perform that duty in addition to 
attending the court as one of the two officers referred to. The 
two officers may be both British, both native, or one British and 
one native. The first business is the swearing or affirming of the 
officer holding the trial and the interpreter (if any).72 Any 
evidence which the court or the accused does not understand 
must be translated by a properly sworn or affirmed interpreter’* 
and a conviction cannot be sustained, if it is based on such 
evidence, unless the evidence has been so translated. It will 
generally, therefore, be convenient that the commanding officer 
should (if competent to interpret in the language of the accused) 
himself™* take the interpreter’s oath or affirmation at this 
stage, so that nothing may be translated to the accused by an 
unsworn interpreter. 


4. The accused is next arraigned and required to plead to sragament of 
each charge.’® If he pleads guilty to any charge the court (i.e., Pies of. 
the officer holding the trial) must first see that he understands “guilty.” 
the charge and the result of his plea and that he has not pleaded 
guilty under a misapprehension.”* If no such impediment 
appears to exist, his plea is then recorded as the finding of the 
court. The court then reads the summary of evidence (trans- 
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Ch.1¥. lating it to the accused if he does not understand it) and attaches 
it to the proceedings, or, if there is no summary of evidence, 
takes and records sufficient evidence to enable it to determine 
its sentence, and the reviewing officer to know all the circum- 
stances of the case. The court then hears anything which the 
accused has to say in reference to the charge or in mitigation of 
punishment."’ 

saeeon 8S. If the accused pleads not guilty, the evidence for the 

Pallty.?? not prosecution is firat taken, then that for the defence, the accused 
being allowed to address the court either before or after his 
witnesses are examined.”* Prosecution witnesses may be cross- 
examined by the accused, and defence witnesses by the court, 
each may also re-examine his own witnesses after cross-exami- 
nation. The officer holding the trial then comes to a finding 
on the evidence. If the finding on each of the charges in a 
charge-sheet is ‘* not guilty *’ it is announced in open court and 
the accused is released in respect of these charges.’® 


Sentence. G. If the finding on any charge is gyilty, evidence as to the 
character and service of the accused is taken, or the officer 
holding the trial records such as of his own knowledge,®* and 
sentence is passed. Jiven if the accused has been convicted 
on more than one charge, only one sentence is awarded.*! The 
sentence must be one authorised by the Indian Army Act. 
These, and the circumstances in which they may be awarded, 
are detailed in chapter VI of the Act. If the court is held by 
the officer commanding a ‘‘ corps’’ fas defined in Rule 161 (C)] 
or department any sentence up to one year’s rigorous imprison- 
ment may be passed, in other cases the limit of imprisonment 
is six months.** In passing sentences of three months’ rigorous 
imprisonment or less, summary courts-martial must be careful 
to either add dismissal to the sentence, or to include in the 
sentence a direction that the imprisonment is to be undergone 
in military custody. The reason for this is that the offender 
must otherwise undergo his sentence in a civil prison,®® and, as 
sentences of rigorous imprisonment for three months and under 
do not involve dismissal,** he will return from that prison to 
serve in the army on the expiry of his sentence. This is con- 
sidered undesirable and steps, as above indicated, should there- 
fore be taken to prevent such a result. 


Proceedings not 7. The proceedings of a summary court-martial are not open 
open to revision to revision and do not require confirmation, and its sentence 


quire confrma- should, except as provided in section 101 of the Indian Army 
Hon, Act, be carried out at once, the proceedings being afterwards 


sent for review (through the deputy sige sal vocats general of 
the army, if the trial is held in India) to the officer commandin 
the division or brigade, in which the trial was held.*5 This 


A. 
LA. A, section 107, 
T. A. A, section 15. 

A., section 102, and Rule 119. 


General and District Courts-martial. 21 


officer can, for reasons based on the merits of the case, set 
aside the proceedings or reduce a legal but excessive sentence 
to any other which the court might have passed. If the sentence 
is illegal he may either decide to treat it as a nullity, or may 
transmit the proceedings of a court which has passed such a 
sentence to one of the higher military authorities referred to in 
section 108 of the Act who can substitute a valid sentence for 
the illegal (and therefore invalid) one. If he is himself such an 
authority he can, of course, take action under section 108 at 
once. If he decides to treat an illegal sentence as a nullity, he 
should direct it to be struck out from the proceedings and the 
accused to be relieved from all consequences of the sentence, 
though not of the conviction. 


(ii) General and District Courts-martial. 


8. When s commanding officer remands a person subject to 
Indian military law for trial hy general or district court-martial 
he should at once submit an application for such a court to 
superior authority, accompanied by the summary of evidence 
and the charges on which it is proposed to bring the accused to 
trial, as well as by certain other documents specified on the 
form provided for such applications. 


9. An officer receiving an application to convene a general 


or district court-martial must consider the nature of the case, ! 


the statutory provisions, and the regulations (if any) applicable 
to it, and, subject thereto, must use his discretion as to the 
mode of disposing of the application. He must satisfy himself 
that the charge is for an offence under the Indian Army Act, and 
properly framed in accordance with the rules, and that the 
evidence justifies the trial of the accused.** If he thinks it 
does not, he should order the accused to be released; if he 
doubts, he can order the release or refer the case to superior 
authority. If he thinks it should be disposed of summarily or 
by summary court-martial, he should give directions to that 
effect. If he thinks it should be tried by a general or district 
court-martial, he will either convene such a court or apply for 
such a court to be convened. 


10. In forming his decision the convening officer will give 
due weight to the prevalence of the particular crime charged, 
to the general state of discipline in the unit or in his command, 
to the character of the individual, and to all the different circum- 
stances which may render it expedient ot one time to try on 
offence by a summary or district court-martial, and at another 
time to take a more serious view of it. A case snould not, as 
a rule, be sent for trial unless there is reasonable probability 
that the accused person will be convicted; at the same time 
there may be cases where disgraceful charges have been pre- 
ferred and where a court-martial affords the only means to the 
accused of decisively clearing his character. In any event, 
members of courts-martial should not allow the fact of a case 
being sent for trial, or the fact of a particular description of 
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court-martial having been selected, in any degree to influence 
their estimate of the evidence. When a person is to be 
arraigned on a serious charge, charges for any minor offence 
may be dropped if the convening officer thinks proper. 

11. The convening officer directs the trial of the accused 
person, on the charges as finally selected by him, by means of 
an order inscribed on the charge-sheet and in addition issues 
his ‘‘ convening order.”*’ In this the members and officials 
of the court are appointed or detailed as well as such waiting 
members as may be thought necessary. The members and 
waiting members may, at the discretion of the convening officer, 
be either all British officers or all native officers, unless the 
accused has claimed trial by British officers when the court 
must be so constituted. They cannot be partly British and 
partly Native officers.°* The president is not appointed by 
name (as is done in the case of Army Act courts) the senior 
member presiding as a matter of course.*® On the receipt of 
orders for his trial, the accused is warned for trial.°° He should 
have proper opportunity to prepare his defence and liberty to 
communicate with his witnesses and legal adviser, or other 
friend. This liberty is subject to the limitation that they are 
available, as the object of the rule is to give the accused full 
opportunity to prepare his defence, but not to enable him to 
postpone his trial. 


12. The court having assembled at the time and place 
named in the ‘‘ convening order ’’ the members take their seats 
according to their rank. The judge-advocate or superintending 
officer (if either has been appointed) must be present. The 
first duty of the court is to read the ‘‘ convening order.’’ If 
this order appears on the face of it to be proper, the court will 
have complied with Rule 81 requiring them to ascertain that 
the court has been convened in accordance with the Indian 
Army Act and Rules. 


13. The court will then*? proceed to ascertain that the 
proper number of officers is present, and that each of those 
officers is capable of serving, that is to say, is eligible and not 
disqualified to serve on the court-martial, and is of the rank 
required by the order convening the court. The eligibility of an 
officer depends on his status as an officer, that is, on his being 
subject to military law, and holding a commission. Disquali- 
fication is a personal question, and depends on his being, or 
having been, in any manner a party to the case. The corps to 
which officers belong, and their rank, are matters merely for ‘the 
convening officer, except that the court should ascertain that the 
provisions of Rule 80 are observed. If any officer appears not 
capable of serving he will retire, and one of the officers in wait- 
ing will be directed to serve in his stead, and his capacity for 
serving must be considered in the same manner. It will 
usyally be convenient, where there are officers in waiting, to con- 
sider their capacity to serve before proceeding further. 


87 For form, see a eae III to Rules, Form No. 1 
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14. The court having ascertained the validity of their consti- Ch. IV, 
tution, will then consider whether the accused to be tried is — 
amenable to their jurisdiction and whether the charge is properly Amenabliity of 
framed; if not satisfied the court should adjourn and report to jurisdiction, 
the convening authority.°? 


15. On the conclusion of these preliminary proceedings the Appearance of 
prosecutor will take his place and the accused be brought before Prosecutor and 
the court. The accused, if an officer, will be in the custody of 
an officer; if a non-commissioned officer in the custody of a non- 
commissioned officer; and if a private or follower in the custod\ 
of an escort. If necessary, an escort may be employed in any 
case. The accused is allowed a seat as a matter of course in the 
case of an officer, and in any other case when the court think 
proper. Accommodation is to be afforded, on the application of 
the accused, for his friend or counsel. 

16. Any objection by the accused to the members of the Objections by 
court will first be disposed of in accordance with section 80 of s¢cused. 
the Indian Army Act and Rule 34. The members and officials 
of the court will then be sworn or affirmed®® and the accused 
arraigned and required to plead to the charges. If the charges 
are contained in more than one charge-sheet the arraignment, 
as well as the prosecution, defence and finding, in the case of 
each charge-sheet must be kept soparate.** 

17. The various pleas and objections which are open to the Pleas, ete. 
accused, with the procedure to be adopted on each, are set forth 
in the Rules and are fully explained in the notes thereto.*® They 
correspond exactly to the pleas and objections admissible at 
trials under the Army Act. 

18. If the accused pleads guilty to any charge the proce- Plea of 
dure will be the same as has been already described when dis- “ &uilty.” 
cussing that of summary courts-martial under similar circum- 
stances, except that the accused may address the court twice,— 
the addresses in reference to the charge and in mitigation of 
punishment being separate. 

19. On a plea of not guilty, the prosecutor will, if the case is pyeq of « not 

complicated, make an opening address, giving an outline of the guilty ” and 
evidence he intends to call, but abstaining from any argument “Ut of prose 
and comments not required to explain the nature of the case. 
The duty of the prosecutor is fully laid down and explained in 
Rules 46 and 66 and the notes thereto; and it is only necessary 
here to observe generally that the prosecutor is an officer of jus- 
tice, whose first duty is to ascertain the truth—not to obtain a 
conviction independently of the truth; and that he is bound to act 
with scrupulous candour and fairness towards the accused and 
the court, and to conduct the case throughout in a fair and 
moderate spirit. Any deviation from the above line of conduct 
will be at once checked by the court. On the conclusion of his 
address, the prosecutor will call the evidence for the prosecution. 
The accused is at liberty to cross-examine the witnesses, and the 
prosecutor may then re-examine them on matters raised by the 
cross-examination. 


2 Rule 32. 

%3 For forme, see Rules 35 and 36 
94 Rule 68. 

%% Rules 39 to 48. 
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20. At the close of the case for the prosecution the accused 
will be called on for his defence. The course of procedure on 
the defence differs according to whether the accused does or does 
not call witnesses to the facts of the case.** When he calls no 
such witnesses, the prosecutor may first sum up his evidence, and 
the accused may then make an address in defence and call his 
witnesses (if any) as to character; the judge-advocate (if any) 
will then sum up, unless both he and the court think a summing 
up unnecessary, and the court will consider their finding.*’ 


21. If, on the other hand, the accused calls witnesses to 
the facts of the case, he may make an opening address; he will 
then call his witnesses who may be cross-examined by the 
prosecutor and re-examined by the accused. The accused may 
then sum up his case in a second address, and the prosecutor 
may reply. After the reply of the prosecutor, the judge-advocate 
(if any) will sum up, unless both he and the court think a 
summing up unnecessary, and the court will consider their 
finding.** In exceptional cases witnesses in reply may he called. 
for the prosecution before the second address of the accused. 


22. The accused is to be allowed great latitude in making 
his defence, and will not, within reasonable limits, be stopped 
by the court merely for making irrelevant observations. The 
court must never forget that an accused person is presumed tv 
be innocent until proved to be guilty, and that, although there 
are cases where the prosecution may, by proving certain facts, 
raise a presumption of guilt which the accused must rebut, yet, 
generally speaking, the burden of proof lies on the prosecution, 
and any doubt as to the sufficiency of proof must be decided in 
the accused person’s favour. 


23. The court, in considering their decision, should not 
allow themselves to be influenced by the consideration of any 
supposed intention of the convening officer in sending the case 
for trial. It may be very right to send for trial a person who, 
when tried, ought to be acquitted, and therefore an acquittal ie 
not in itself a reflection on the convening officer. Even if it 
were, this should not lead a court to convict, unless the evi- 
dence establishes the charge to their satisfaction. 


24. Every finding of a general or district court-martial 
under Indian military law requires confirmation®® and remains 
secret till confirmed, and this applies to acquittals equally with 
convictions. In this respect Indian military law differs from 
the Army Act where an acquittal does not require confirmation 
and is announced at once. 


28. If the finding on any charge is guilty the court is re- 
opened and evidence as to character and particulars of service 
recorded. The accused may address the court on this evidence 
and the court then closes to consider their sentence. Only one 
sentence is awarded on however many charges the accused may 


have been convicted. This sentence must be one allowed by the 


96 All witnesses, except as to character. are witnesses to the facts of 


he case. 
97 Rule 47. 
98 Rule 48. 
9 J. A. A., section 94. 
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Indian Army Act.'°° On the conclusion of the proceedings the Ch. IV. 
record is signed by the president and judge-advocate or superin- — 
tending officer (if any) and transmitted for confirmation. 


26. The confirming officer can send the proceedings of 4 Revision. 

general or district court-martial back once for revision.’°? This 
applies to all findings, including those of acquittal, and a court 
can, on revision, reverse such a finding and convict the accused. 
It is for this reason (i.e., because an acquittal is not final) that 
such a finding is not, as under the Army Act, read in open court 
and the accused released. Further differences from Army Act 
procedure on revision are that additional evidence can, if the 
confirming officer so orders, be taken, and that a sentence can 
be increased on revision. 


27. The confirming officer can, when confirming the sentence, Mitigation, ete 
whether after revision or without it, mitigate, remit, or commute °° "™*°™** 
the punishment.'*? After confirmation, however, only the higher 
authorities referred to in sections 103 and 112 can interfere with 
a@ sentence. 


(iii) Summary General Courts-martial. 


28. In addition to those which we have already considercd, Constitution ; 
another court exists in the Indian army. It is of an exceptional summary general 
character, is called a summary general court-martial, and corre- courts-martial. 
sponds roughly to the field general court-martial of the Army 
Act. In consists of three officers, who may be British or Native 
or partly British and partly Native, need have no recorded pro- 
ceedings beyond a schedule of accused persons, crimes, findings 
and punishments, and hes the same powers as a general court- 
martial. If it passes a sentence not exceeding that awardable 
by a district court-martial its proceedings require no confirm- 
ation, unless specially ordered, and the sentence is carried out 
at once.*°§ In other cases the finding and sentence must be 
confirmed by the convening officer. 


29. A court of this character is obviously only suited to Summary general 
active service conditions, and the power of ordering the assembly, iHmat peace, 
of such courts in time of peace is therefore restricted to the 
Governor General in Council and the Commander-in-Chief. It 
might sometimes be necessary to resort to them for the trial of 
an offender at a remote station where enough officers to consti- 
tute a general court-martial were not available. In such cases, 
however, directions are generally given-that the evidence and the 
statement of the accused in his defence shall be recorded,?™* the 
proceedings being thus assimilated, so far as circumstances 
permit, to those of an ordinary general court-martial. 


30. On active service these courts can be assembled by,— Saminiary sonore 
(1) The officer commanding the forces in the field. active service. 


(2) An officer empowered by him in this behalf. 


in J. A. A., Chapter VI. 
117A. A., section 100. 
103 J. A. A., section 99. 

103 TJ. A. A., section 98 (2). 
ie4 Rule 146. 
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(8) An officer commanding any detached portion of His 
Majesty's troops.'°* 

The last mentioned officer, No. (3), can however only do 
so when, in his opinion, the exigencies of the service prevent the 
offence being tried by an ordinary general court-martial. When 
therefore such an officer assembles a summary general court- 
martial he must be careful to record such an opinion in the con- 
vening order. 


31. A simple form for the convening of these courts and the 
record of their proceedings has been provided and will be found 
in the third appendix to the Rules. Members are sworn or affirm- 
ed as at ordinary courts-martial and the evidence is taken on oath 
or affirmation in the presence of the accused, who can cross- 
examine the witnesses for the prosecution, address the court, and 
call witnesses. If the proceedings do not require confirmation, 
the finding and sentence are announced in open court and the 
sentence carried into effect as soon as possible.’°* If they 
require confirmation the proceedings are at once transmitted to 
the convening officer (who is also the confirming officer of all 
such courts) and the sentence (if anv) carried out as soon as 
possible after his confirmation has been received. The remarks 
in para. 26 above, as to the revision of general and district courts- 
martial apply also to those summary yencral courts-martial the 
proceedings of which require confirmation.’°? Those which 
require no ccnfirination cannot be revised. 


CHAPTER V. 
KVIDENCE., 


(i) Introductory. 


1. The Rules of Evidence for courts-martial under the Indian 
Army Act are contained in the Indian Evidence Act, 18721 
and in certain provisions of the Incian Army Act which deal 
with the same subject.!°° The Indian Evidence Act is based on 
the English law of evidence, modified to suit Indian conditions, 
while most of the secticns of the Indian Army Act which deal 
with the matter in hand are suggested by corresponding provi- 
sions of the Army Act. The principles on which the rules of 
evidence applicable to courts-martial under the Army Act are 
based, an admirable summary of which by an eminent authority 
is contained in the War Office Manual of Military Law,’ are 
therefore to a great extent applicable to trials under Indian 
Military law. This summary therefore has been largely drawn 
upon in the compilation of the present chapter. The etructure 


one 
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105 7. A. A., section 62. 

106 Rule 148. 

17 J, A. A.. section 100. 

16 Act I of 1872. 

109 J, A. A., sections 88 to 93 and others referred to in Chapter II, 


para. 17 (last line). 
ue Chapter VI of M. M. L. written by Sir Courtenay Ibert. 
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of the Indian Evidence Act, and the way in which the subject of 
‘‘ relevancy ’’ is treated,'!! have however prevented its being 
either followed closely, or adopted as a whole. 


2. The object of every criminal trial is, or may be, to deter- 
mine two classes of questions—questions of fact and questions 
of law. If the accused person pleads guilty, there is no question 
of fact involved in the trial, but if he does not, he raises two 
questions or issues; first, whether the facts charged against him 
happened; and next, if they did happen, what is their legal con- 
sequence. In trials before courts-martial, the members of the 
court both find the facts and lay down the law, assisted as to the 
latter by the advice of the judge-advocate where one has been 
appointed. It is their duty when applying their minds tv 
these questions of fact to be guided by the rules of evidence 
above referred to. 

3. A member of a court-martial is supposed to bring with 
him to the consideration of the questions which he has to try 
common sense, and a general knowledge of human nature and 
of the ways of the world. But he is not supposed to bring with 
him any special knowledge enabling him to answer the purticular 
questions of fact raised in the trial. His knowledge of these 
matters is derived from what is proved to him at the hearing.!!' 
The means of proof, or evidence, usually consists of statements 
made by witnesses under examination, or of documents pro- 
duced for inspection, and is therefore commonly classified as 
being either oral evidence or documentary evidence. But the 
members of the court may supplement by direct information the 
knowledge derived from these sources. Thus they may inspect 
for themselves anything sufficiently idontified by evidence and 
produced in court as material to their decision; or they may go 
to view any place the sight of which may help them to under- 
stand the evidence.'!* 


4. There is no difference in principle between the method of 
inquiry in judicial and in extra-judicial proceedings. In either 
case a person who wishes to find out whether a particular event 
did or did not happen tries, in the first place, to obtain informa- 
tion from persons who were present and saw what happened 
(direct evidence), and, failing that, to obtain information from 
persons who can tell him about facts from which he can draw 
an inference as to whether the event did or did not happen 
(indirect evidence). But in judicial inquiries the information 
given must be on oath or affirmation, and be liable to be tested bv 
cross-examination, and the Indian Evidence Act, by allowing’ 
evidence to be given only regarding facts which are ‘‘ in issue ’’ 
or *‘ relevant,’’ excludes particular classes of indirect evidence 
which an ordinary inquirer would naturally take into considera- 
tion. Statements so excluded are said to be ‘‘ not admissible as 
evidence. ”’ 


11 See para. 10 below. 

n2 ], A. A., section 78. 
_ 8 But see I. A. A, section 89, and I. E. A., sections 56 and 57, as to 
judicial notice. ”’ 

14 Rules 70 and 114. 

18 Indian Evidence Act, section 5. 
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5. The answer to the question why particular statements 
should be excluded from evidence in judicial inquiries is that 


n their exclusion has been found by practical experience useful on 


various grounds, and notably on the following :— 


(1) It assists the court. 

(2) It secures fair play to the accused. 
(3) It protects absent persons. 

(4) It prevents waste of time. 


It assists the court by concentrating their attention on the 
questions immediately before them, and preventing them from 
being distracted or bewildered by facts which either have no 
bearing on the questions before them, or have so remote a bear- 
ing on those questions as to be practically useless as guides to 
the truth, and from being mislead by statements, the effect of 
which, through the prejudice which they excite, is out of all pro- 
portion to their true weight. It secures fair play to the accused, 
because he comes to the trial prepared to meet a specific charge, 
and ought not to be suddenly confronted by statements which 
he had no reason to expect would be made against him. It 
protects absent persons against statements affecting their charac- 
ters. And, lastly, it prevents the infinite waste of time which 
would ensue if the discussion of a question of fact in a court 
were allowed to branch out into all subjects with which that fact 
is more or less connected. 


G6. The definitions of ‘‘ proved,’’ ‘‘ disproved ’’ and ‘* not 
proved '’ in section 8 of the Indian Evidence Act should be 
particularly noticed. These are :— 


‘‘ A fact is said to be proved when, after considering ths 
matters before it, the Court either believes it to exist, or con- 
siders its existence so probable that a prudent man ought, under 
the circumstances of the particular case, to act upon the supposi- 
tion that it exists.’’ 


‘‘ A fact is said to be disproved when, after considering the 
matters before it, the Court either believes that it does not 
exist, or considers its non-existence so probable that a prudent 
man ought, under the circumstances of the particular case, to 
act upon the supposition that it does not exist.’’ 


‘* A fact is said not to be proved when it is neither proved 
nor disproved.’’ 


7. Members of courts-martial under the Indian Army Act 
should bear these definitions carefully in mind when deliberating 
upon their finding, and they are fortunate in having so clear a 
guide in the performance of a most difficult duty. 


(ii) What must be proved. 


8. What must be proved, in order to obtain a conviction, is 
the particular charge brought. As a general rule, every charge 
alleges, or ought to allege, a specific offence constituting a breach 
of a specific enactment; and, subject to certain exceptions, it is 
of this offence, and of this offence alone, that the person charged 
can be convicted. The reason for the rule is the unfairness of 
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requiring a person to meet a charge for which he is not prepared. 
And the exceptions''* will be found not to conflict with this 
reason, since they relate either to cases where the distinction 
between two offences is mainly technical; or to cases where the 
distinction is one of degree, but not of kind, and the accused, 
having been charged with the more serious, is allowed to be 
convicted of the less serious offence. 


9. It is the substance only of the charge that need be 
proved. Allegations which are not essential to constitute the 
offence, and which may be omitted without affecting the validity 
of the charge, do not require proof, and may be rejected as 
surplusage. In some cases, as in a charge against a sentry for 
sleeping on his post, or in a charge for not giving immediate 
notice of desertion, the time or place of the offence is material; 
but, as a rule, it is not so. Where the court think that the 
facts proved differ materially from the facts alleged, but prove 
the same charge, they are empowered by Rule 51 (B) or 107 (B), 
as the case may be, to record a special finding, instead of a 
finding of ‘* Not guilty.’’ 


(iii) Arrangement of the Indian Evidence Act. 
10. The law of evidence shows how a court may lawfully 


be convinced that the facts alleged in the charge happened, or th 


that their happening was so probable that it may be regarded 
as proved. The Indian Evidence Act deals with this subject 
thus— 

(1) Part I and certain portions of Part III show what 
sort of facts may be proved in order to produce 
this conviction in the minds of the court. 

(2) Part IL deals with the proof of facts, that 1s, what 
sort of proof is to be given of those facts. 

(3) The greater portion of Part III deals with the pro- 
duction of that proof, that is, who is to give it, 
and how it is to be given. 


Unlike the corresponding provisions of English law, which 
assume that we know what is, speaking generally, admissible 
as evidence and merely lay down certain exclusive or negative 
rules as to what shall not be admitted, the Indian Evidence Act 
states definitely that evidence may be given of ‘‘ facts in issue ’’ 
and of such other facts as are declared by it to be ‘‘ relevant,’’ 
but of no others. The test therefore as to the admissibility of 
any piece of evidence is,—does it state a fact in issue or o 
relevant fact (as defined)? If it does, it is admissible; if not, 
it is inadmissibile. A definite rule such as this is clearly more 
suited to Indian conditions than the english system would have 
been, while the list of ‘‘ relevant ’’ facts has been so framed as 
to arrive at practically the same results as in English law. 
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11. The facts which are ‘‘ in issue’ in a criminal trial are « Facts in 
those on which, either by themselves or in connecticn with 1" 


other facts, the existence, non-existence, nature or extent of the 
accused person's liability to punishment depends.””’ For 


116 J, A. A., section 86; Criminal Procedure Code, sections 287, 238. 
7 Indian Evidence Act, section 8. 


Explanatory and 
introductory 


acts. 


a 


Acts of con- 


spirat 


ors. 


Inconsistent 
facts. 


** Alibi.”? 


Fact 
8 


body. 


e showing 


of mind or mind or body are relevant.?2® 


$2 EVIDENCE. 


in authority—the police, for instance, or a parent, or some other 
person to whom the complainant was justly entitled to lock for 
assistance and protection. The distinction is of importance; 
because while a complaint is always relevant, a statement not 
amounting to a complaint will only be relevant under particular 
circumstances, ¢.g., if it amounts to a dying declaration, or can 
be used as corroborative evidence. ’’!** 


19. Facts necessary to explain or introduce a fact in issue 
or relevant fact are relevant, as well as those which support or 
rebut an inference suggested by a fact in issue or relevant, 
establish the identity of a person or thing whose identity is rele- 
vant, fix the time or place at which any fact in issue or relevant 
fact happened, or show the relation of the parties.!37 The facts 
here referred to are only relevant in so far as they are necessary 
for the purposes indicated. 

20. In cases of conspiracy, after prima facie evidence has 
been given of the existence of the plot, and of the connection of 
the accused therewith, anything said done or written by one 
conspirator in reference to their common intention 1s a relevant 
fact as against each and all of the conspirators.'** 


Thus, on the consideration of a charge of mutiny, or exciting 
mutiny, evidence of this kind may, after such primd facie proof, 
be received against a particular prisoner. The Indian law is 
wider in this respect than that of England. Under English law 
only acts and statements of conspirators in furtherance of the 
common purpose may be given in evidence, and only if the act 
was done or statement made before the connection of the con- 
spirator against whom it is offered with the conspiracy had ceased. 
The Indian law admits against a conspirator everything said 
done or written by a co-conspirator in reference to the common 
intention, even if said done or written after the conspirator 
against whom it is offered had ceased to be connected with the 
conspiracy or before he joined it. The English law would reject 
such evidence as hearsay (in the case of things written or said) 
and as irrelevant in the case of things done. 


21. Facts which are inconsistent with, or which render 
highly probable or improbable, a fact in issue or relevant fact 
are themselves relevant.?** 


This rule is of importance to the party whose object is to 
disprove something which is asserted by the opposite side. An 
‘* alibi’’ is a familiar instance of this. If A is accused of a 
crime committed at Lahore and he can show that he was at 
Calcutta on the same day, his innocence is clear, while if he 
can even show that shortly before and after the time when the 
crime was committed he was so far from Lahore that it was 
most improbable he could get there and back, a strong point in 
his favour will have been established. 


22. Facts showing the existence of any relevant state >f 


— —_ —_ 


136 Norton Evidence, 114. 

137 Indian Evidence Act, section 9. 
138 Indian Evidence Act, section 10, 
139 Indian Evidence Act, section 11. 
139 Indian Evidence Act, s2ction 14. 


Relevant Facts. 8x 


Thus, where any state of mind (¢.g., intention, knowledge, Ch. V. 
the absence of good faith, negligence, rashness, or ill-will) is 
an i ient of an offence, the commission of the principal act 
being either admitted or proved, evidence may, for the purpose 
of proving the existence of such a state of mind in reference to 
the particular matter in question, be given of similar acta com- 
mitted by the accused on different occasions. Thus, slthough 
on a charge of murder, evidence as to the accused person ’s dis- 
position, is inadmissible, bik former attempts by him to assas- 
sinate the deceased are admissible as a proof of intention. So 
also, evidence is admissible as to former menaces or expres- 
sions of vindictive feeling towards the deceased. Again, on a 
charge of uttering base coin, proof that the accused uttered base 
coin on other occasions is admissible as evidence that he knew 


the coin to be base. 


23. In support of s charge for malicious, disrespectful, or Farther illus 
unbecoming language, addressed by word of mouth, or written ‘rations. 
to, or used of, a superior officer at a stated time, or in a parti- 
cular letter, after having proved the words in the charge, the 
prosecutor, to show the spirit and intention of the accused, may 
prove also that he spoke or wrote other disrespectful or mali- 
cious words on the same subject, either before or afterwards, or 
that he published or disseminated copies of the letter set forth 
as disrespectful in the charge. This evidence is admissible, not 
in aggravation of the crime charged, but for the purpose of 
proving the deliberate malice or disrespect imputed in the 
charge; and the accused may give in evidence, as negativing a 
deliberate purpose, or as palliating, though not justifying his 
conduct, that he had been provoked to act as he had by the 
conduct of his superior towards him. 


24. Facts which show whether an act was intentional or Facts showing 
accidental by indicating the existence of a series of acts of entlon. 
which it formed part are relevant.?*? 


This is really a special case of the principle just discussed. 
Thus on a charge for murder by shooting, if it is questionable 
whether the shooting was by accident or design, proof may be 
given that at another time the accused intentionally shot at the 
same person. Similarly when a warrant officer was tried for 
fraudulently issuing passage warrants to certain persons who 
were not entitled to them, after it was proved that the sccused 

1 issued the actual warrants complained of, evidence of a 
series of similar transactions extending over many years was 
admitted as negativing the theory of the defence that the issue 
of these warrants might have been a mere mistake on the part 
of the accused. 


265. Facts which show a course of business according to 
which a fact in issue or relevant fact would naturally have bean erie ae 
done, are relevant.'** For example, the question is whether a 
particular letter reached A. The facts that it was posted in 
due course, and was not returned through the Dead Letter 
Office, are relevant. ‘ 


Il Indian Evidence Act, section 15 
43 Indian Evidence Act, section 14. 
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(v) Admissions and Confessions. 


Ch. V. 26. Admissions are statements made by a party to the 
= proceedings, or his representative, as to the subject matter of 
Ruleas to ad- the case, or the facts relevant thereto;'** the general rule is 
missions. that they may be proved against those who made them but not 
in their favour.’*4 In connection with crime admissions usually 
occur in the form of confessions. ‘‘ A confession is an admis- 
sion made at any time by a person charged with a crime, stating 
or suggesting the inference, that he committed that crime.’”** 
The value of a confession, if true, is obviously very great, but 
special provision as to their receipt has been made in the Indian 
lividence Act, in order to guard against torture or duress for the 
purpose of extorting them. Confessions are therefore only rele- 
vant subject to certain conditions. These conditions will now 

be considered. 


Confession only 27. The general rule is, that a confession is not admissible 
aimucible | a8 evidence against any person except the person who makes 
who makes st = it.28* But a confession made by one accomplice in the presence 


of another is admissible against the latter to this extent, that, if 
it implicates him, his silence under the charge may be used 
against him, whilst on the other hand his prompt repudiation of 
the charge might tell in his favour."** The Indian law, differing 
in this respect from the English, further enacts that when two 
or more persons are tried jointly for the same offence, a con- 
fession made by one of such persons, affecting himself and any 
other of the accomplices jointly tried with him, when proved, 
may be taken into consideration by the court against that other 
accomplice as well as against the person who made it.487 The 
confession may have been made at any time and not necessarily 
in the presence of the accused; but the confessing person must 
implicate himself substantially to the same extent as the accom- 
plice against whom the confession is taken into consideration. 
Though the confession of an accomplice may thus, under certain 
circumstances, be ‘‘ taken into consideration ’’ and thus be an 
element in the consideration of the case against the other co- 
accused, it must necessarily be of less weight than sworn evi- 
dence, less even than the sworn evidence of an accomplice who 
is not jointly tried. The courts have accordingly established 
the following rules with regard to this species of evidence :— 


(1) Where there is absolutely no other evidence, such a 
confession alone will not justify the conviction of 
a person who is being tried jointly with ites author. 

(2) The confessions of co-accused must be corroborated 
by independent evidence, both in respect of the 
identity of all the persons affected by it and of the 
fact that the crime was committed. 


138 Indian Evidence Act, section 18. 

1M Indian Evidence Act, section 21. 

13 Stephen Dig. Art. 21. 

136 Indian Evidence Act, section 8. 

‘7 Indian Evidence Act, section 30. When one of several persons 
un‘ler past trial pleais guilty, he no longer continues to be “tried jointly ’’ 
with the others and therefore any confession made by him cannot be taken 
into consi leration against the others. 
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28. To be relevant, and therefore admissible as evidence, a Ch, V. 
confession must be voluntary.'** Under the English law the, , ee aia 
onus lies upon the prosecution to prove that a confession is be voluntary. 
voluntary before it can be used in evidence. Under the Indian 
law, though it is highly desirable that the prosecutor should 
prove the circumstances under which a confession was made, 
the onus lies upon the accused of showing that a confession 
made by him was not voluntary and therefore irrelevant. 

Unless therefore, it appears doubtful whether a confession is 
voluntary, a court need not require the prosecutor to sffirmative- 
ly establish that fact. 


29. A confession is not deemed to be voluntary, if it appears What this 
to the court to have been caused by any inducement, threat or ™°*™* 
promise, having reference to the charge against the accused 
person, proceeding from a person in authority (e.g., the prose- 
cutor or a person having the custody of the accused) and suffi- 
cient, in the opinion of the court, to give the accused person 
grounds, which would appear to him to be reasonable, for sup- 
posing that by making it he would gain any advantage or avoid 
any evil of a temporal nature in reference to the proceedings 
against him.'*?) Thus, if a hand-bill issued hy the Government 
promising a reward and pardon to any accomplice in a certain 
crime who would confess were brought to the knowledge of an 
accomplice in the crime, who, under the influence of a hope of 
pardon confessed, that confession would not be voluntary and 
could not be used at his trial. 


30. But a confession is not involuntary merely because it Subject con- 
appears to have been caused by the exhortations of a person in “nued. 
authority to make it as a matter of religious duty, or by an 
inducement collateral to the proceedings, or by inducements 
held out by a person having nothing to do with the apprehension, 
prosecution, or examination of the accused. Thus a confession 
made by a prisoner to a gaoler in consequence of a promise by 
the gaoler that if the prisoner confessed he should be allowed to 
see his wife, would be admissible in evidence. In short, to 
make a confession involuntary, the inducement must have refer- 
ence to the accused person’s escape from the criminal charge 
against him, and must be made by some person having power 
to relieve him, wholly or partially, from the consequences of 
that charge. 


31. It is, of course, improper to endeavour to extort 8 COn- Confession ob- 
fession by fraud, or under the promise of secrecy; but if 4 tained by fraud, 
confession is otherwise admissible as evidence, it does ncl° 
become inadmissible merely because it was made under a pro- 
mise of secrecy, or in consequence of a deception practised on 
the accused person for the purpose of obtaining it, or when he 
was drunk, or because it was made in answer to questions which 
he need not have answered, or because he was not warned that 
he was not bound to make the confession, and that evidence of 
it might be given against him.'** 


138 Indian Evidence Act, section 24. 
1% Indian Evidence Act, section 29. 
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32. A confession is deemed to be voluntary if, in the opi- 
nion of the court, it is shown to have been made after the 
complete removal of the impression produced by any induce- 
ment, threat, or promise which would otherwise render it 
involuntary.’**° Thus, A is accused of a military crime, B, an 


. officer, tries to induce A to confess by promising to get the 


commanding officer to dismiss the case with an admonition if 
he does so. The commanding officer informs B that he cannot 
give any such undertaking. This is communicated to A. After 
this A makes a statement. This is a voluntary confession. 


33. Two provisions which are peculiar to Indian Jaw may 
be mentioned here. 


(1) No confession made to a police officer can be proved 
against a person accused of an offence.*** 


(2) No confession made by any person whilst in the 
custody of a police officer, unless it be made in the 
immediate presence of a magistrate, can be proved 
as against such person.*** 


In both these cases however facts discovered in consequence 
of a confession which is itself inadmissible under (1) or (2) 
above, and so much of the confession as distinctly relates to the 
facts thereby discovered, may be proved.’ Thus A accused of 
house-breaking by night makes a confession to a policeman. 
Part of it is that A had thrown a lantern into a certain pond; 
the fact that he said so, and that the lantern was found in the 
pond in consequence, may be proved. 


34. If a confession is given in evidence, the whole of it 
must be given, and not merely the parts disadvantageous to the 
accused person. 

35. Evidence amounting to a confession may be used as 
such against t'1e person who gives it, though it was given on 
oath and though the proceeding in which it was given had refer- 
ence to the same subject-matter as the proceeding in which it is 
to be used; but if, afte: refusing to answer any question, the 
witness was rr a to answer, his answer is not admissible 
against him.’** Thus A is charged with causing hurt to B. A 
had voluntarily appeared as a witness for C, who was charged 
with the same offence at a previous trial, and had not declined! 
to answer any question. A's evidence can be used against him 
on his own trial. The same rule would appear to apply to state- 
ments made by an accused person before his commanding officer; 
but the proceedings of a court of inquiry, or any confession or 
statement made at a court of inquiry, cannot be used as evidence 
against a person subject to the Indian Army Act before a court- 
martial, unless the court-martial is one for the trial of such. 


149 Indian Evidence Act, section 28. : 
a Sones Meine re section 25. - 
ian Evidence Act. section 26. The term police officer in secti 
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person for wilfully giving false evidence before the court of Ch, V. 
inquiry .*** — 


{vi) Statements by persons who cannot be called as witnesses. 


36. As a general rule the statements of persons not called a aid eg 
.a8 Witnesses are inadmissible as evidence of the truth of the ; 
facts stated. This does not mean that evidence of what absent 
persons said is absolutely excluded. Such statements may, for 
instance, be admissible as part of the transaction,’** as conduct 
influenced by it'*” or as indicative of states of mind or body 

which are relevant.’*® The cries of a mob led by the accused, 

the complaints referred to in para. 17 above, and statements 

made by the victim in a poisoning case before his illness as to 

‘his health, and during his illness as to his symptoms, are ex- 
amples of this. 

37. The reasons for excluding ‘* hearsay *’ (i.¢., the state- Reasons for 
ments of persons not calted as witnesses) are, first, that such « hearsay.” 
statements are not made on oath or affirmation, and secondly, 
that the person affected by the statement has no opportunity 
of cross-examining its author. The rule has often been criticised 
on the ground that it sometimes excludes the only means of 
proof obtainable, but its utility in excluding irresponsible state- 
ments is obvious. The general rule that ‘‘ Hearsay is not evi- 
dence ’’ is, under every system of law, subject to important 
exceptions. Following the principle already explained, the 
Indian Evidence Act arranges for this by declaring that certain 
kinds of hearsay shall be ‘‘ relevant,’’ all other kinds, which are 
not mentioned, being left outside its enumeration of ‘‘ relevant ”’ 
facts and thus made inadmissible. 


38. In addition to such statements as are relevant by Statements of, 
reason of their falling under one of the heads of relevancy already whichis ape 
discussed, the most important of the statements thus made “ially admitted. 


evidence are :— 


(1) Statements by persons since dead as to the cause of 
their death ;'** 


(2) Statements or entries made in the ordinary course of 
business ;75° 


(3) Statements which are against the interests of their 
authors, or which would have exposed them to a 
criminal prosecution or a suit for damages.'®! 


39. The law of India as to all these differs in a greater or Comparison 
less degree from that of England. As to (1) the English rule _ English 
dis that a dying declaration is only admissible in trials for the ~~ 
maurder or manslaughter of the declarant, and only if it is proved 
that he was at the time in actual danger of death and had given 


1% Rule 158. 

146 Indian Evidence Act, section 6. 

147 Indian Evidence Act, section 8. 

43 Indian Evidence Act, section 14. 

49 Indian Evidence Act, section 82 (7). 
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up all hope of recovery. Under Indian law, however, the state- 
ment of a person who has since died is admissible in any pro- 
ceeding in which the cause of his death comes into question, 
and there are no conditions as to the declarant being in danger 
of death or having abandoned all hope of recovery. These 
considerations do not therefore affect the admissibility of such 
evidence, though they may materially affect the weight which 
should be attaehed to it. 


40. The statements, etc., referred to in (2) and (8) are, 
under English law, only admissible when their author is dead. 
The Indian Evidence Act, however, allows of such statements 
being given in evidence when he cannot be found, or has become 
incapable of giving evidence, or when his attendance cannot be 
procured without an amount of delay or expense which, under 
the circumstances of the case, appears to the court to be un- 
reasonable. 


41. If such a statement or entry as is referred to in (2) was 
made in the ordinary course of business no spec as to the 
source of the information or the time when the entry or state- 
ment was made will affect its admissibility. Under English law 
such statcments or entries are only admissible if made in the 
ordinary course of business, in performance of a duty and con- 
temporancously with the act to which they relate; further they 
can only prove facts which it was the duty of the declarant to 
include in the statement or entry and of which he had personal 
knowledge. The Indian law is different in these respects; so 
long as the statements or entries are made in the ordinary 
course of business, it need not have been the declarant’s duty to 
make them, they need not have been made contemporaneously, 
it is not necessary that the declarant should have had personal 
knowledge of the transaction recorded, and they may be used to 
prove independent collateral matters, i.e., matters which it was 
not necessary to include in the ordinary course of business. 


42. It may sometimes happen that a material witness, who 
has given evidence at a preliminary inquiry, cannot attend at 
the trial. If the evidence was given in a judicial proceeding 
before a person authorized by law to take it and was taken on 
oath or affirmation, with liberty to the accused to cross-examine, 
(as for instance, the inquiry before a committing magistrate) 
the Indian Evidence Act'** allows it to be used at the subse- 
quent trial of the accused on the same charge, if the witness,— 


(1) is dead, 

(2) cannot be found, 

(3) is incapable of giving evidence, 

(4) is kept out of the way by the accused, or 


(5) if his presence cannot be obtained without an amount 
of delay or expense which, under the circumstances 
of the case, the court considers unreasonable. 


43. This provision will sometimes admit of the evidence 
which was given at a court-martial which is dissolved before 
coming to a finding being used at the subsequent trial of the 
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same accused before another court. It will also admit (subject Ch. V, 
to the above conditions) of evidence recorded before a magis- = 
trate, in the presence of the accused and w:th liberty to cross- 
examine, in relation to the same charge as that on which he is 
afterwards tried by court-martial being used at such subsequent 

trial. This provision may be useful as a means of perpetuating 
testimony when the life of a witness is in danger, or he is 

pan orders for active service and cannot be detained to give 
evidence. 


44. There is no provision making the summary of evidence summary of 
taken before a commanding officer, when an accused person tvidence, how 
ig remanded for trial by court-martial, evidence under the same 
circumstances as depositions taken on oath and in a judicial 
proceeding. Accordingly, the summary cannot be admitted as 
evidence of the facts recorded by it except where the prisoner 
has pleaded guiltv.1** But where a statement recorded in the 
summary of evidence is put in issue before a court-martial, as, 
for example, where a discrepancy is alleged between the state- 
ment made in the summary and the evidence given tefore a 
court-martial; or where the alleged wilful falsehood of such a 
statement becomes the occasion of a trial by a court-martial, 
the summary, if purporting to give the verbatim statement of 
the witness, may be given in evidence as confirmatory of the 
statement having been made. 


(vii) Statements made under special circumstances. 


46. The rule excluding hearsay evidence is applicable to Documents. 

written, or documentary, as well as to oral evidence. The state- 
ment of a person who is not called as a witness is none the less 
‘* hearsay '’ because it has been reduced to writing, and is offered 
in that form to the court. But in its application to documents 
of a public or official character, the rule is subject to very im- 
portant qualifications. In the case of many such documents, 
the statements which they contain are, under express statutory 
eo admissible as evidence of the matters to which they 
relate. 


46. Thus by the Indian Evidence Act entries in books of gntries in books 
account regularly kept in the course of business are relevant, of account, 
but such entries are not, by themselves, sufficient to charge any 
person witb a liability.'** 

47. So also an entry in any public or other official book, Entries in 
register or record made by a public servant in the discharge of public records, 
his official duty or by any other person in the discharge of a ~~ 
duty imposed on him by law, is admissible as evidence of the 
facts to which it relates.°* Statements in maps generally 
offered for public sale, or prepared under the authority of Gov- 
ernment, are similarly admissible as evidence as to matters 
usually represented in such maps,!** as are also statements of 
the law of any country contained in the official publications of 
its Government;!*’ and a statement of any fact of a public 
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14 Indian Evidence Act, section 34. 
185 Indian Evidence Act, section 35. 
186 Indian Evidence Act, section 36. 
187 Indian Evidence Act, section 2. 


—_ _—— 


Ch. VY. 


Special provi- 
ens of 1. A. A, 


Jadgmente of 
1 | of law, 


Bale as to 
opinion, 


Exception in 
cane 


a0 EVIDENCE. 


nature, if made in a recital contained in any act of Parliament, 
or in any act of the Governor General in Council or a local Gov- 
ernment, or in any ‘‘ notification,"’ is admissible as evidence of 
that fact.*** 

48. Under the special provisions of the Indian Army Act 
the enrolment paper, the reply of a Government officer to a 
communication addressed to him under section 92 of the Act, 
a record of illegal absence, etc., duly made in a court-martial 
book, and the ‘‘ return ’’ of a commission are made evidence of 
the facts stated in them.'** 

49. The judgments of courts of law are also in some cases 
relevant facte.'*° Courts-martial are chiefly interested in this 
matter so far as it concerns pleas in bar of trial and the proof 
of previous convictions. As regards the former it need only be 
remarked that the production of the judgment of a criminal 
court convicting the accused of the same offence, or a certified 
copy thereof, effectually bars his trial; while as to the latter, a 
previous conviction may be proved either by a verbatim extract 
from the regimental books or by the production of a properly 
certified extract from the records of the court which convicted 
tha accused. 


(viii) Opinion of third persons, when relevant. 


6&0. The general rule is that the opinion or belief of a wit- 
ness is not evidence. A witness must depose to the particular 
facts which he has seen, heard, or otherwise observed, and it 
is for the court to draw the necessary inference from these facts. 
Thus a witness may not on a trial for desertion characterise the 
prisoner's absence as ‘' desertion.’’ This is a matter of infer- 
ence, and is the point which it rests with the court to determine 
according to the evidence. The examination of the witness 
should be confined to the fact of the prisoner's absenting himself, 
and to such other facts relevant to the charge as may be within 
the knowledge of the witness. In certain exceptional cases, 
however, opinion is for special reasons admitted as evidence. 
These cases are dealt with in seetions 45 to 51 of the Indian 
Evidence Act, which, following the system already explained, 
declare these opinions to be relevant, leaving all others outside 
the enumeration of relevant facts. 


G1. The chief exception to the rule excluding opinion is 
that the opinion of an ‘‘ expert ''—i.e., a person specially skilled 
in a foreign law, in any science or art or in the identification of 
handwriting or finger impressions, is admissible on any point 
within the range of his special knowledge.?*! 


& 2. Thus, in a poisoning case, a doctor may be asked as an 
expert whether, in his opinion, a particular poison produces 
particular symptoms. And, where lunacy is set up as a defence, 
an expert may be asked whether, in his opinion, the symptoms 
exhibited by the alleged lunatic commonly show unsoundness of 


16 Indian Evidence Act, section 87. 

0 J. A. A., nections £5, 91. $2 and 126. 

16 Indian Evidence Act, sections 40 to 44. 
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mind, and whether such unsoundness of mind usually renders yp y, 
persons incapable of knowing the nature of their acts, or of an 
knowing that what they do is either wrong or contrary to law. 

An officer may be asked, as an expert, to give his opinion on & 

point within his special military knowledge, but to make his 
opinion admissible his knowledge must be of a kind not pos- 

sessed by the court generally. Thus, in a trial before s court- 
martial, it is not proper to ask a witness for an opinion depend- 

ing on military science generally, though it may be perfectly 

proper to put questions involving opinion to an engineer as to 

the progress of an attack, or to an artillery officer as to the 
probable effect of his arm, if directed as assumed; since these 
matters, though having reference to military science, are not of 

such a nature as to be presumably known to each member of a 


court-martial. 


83. When an opinion is relevant, facts which support or Grounds on 
are inconsistent with it, and the grounds on which it is based, lag on setiee 
are also relevant.’®? HEividence as to the grounds on which an relevant. 
opinion is based can, except as mentioned in para. 71, below, 
only be given when the author of the opinion is alive, as the 
grounds on which a deceased person's opinion was based must 
obviously be either guess-work or hearsay. 


&4. The opinion of any person acquainted with the hand- pyandwntmg— 
writing of the person by whom any document is supposed to have who may give 
been written or signed is relevant even though the tormor is not (hen reser 
an ‘‘ expert ’’ in handwriting. A person is said to be acquainted 
sith the handwriting of another if,— 


(1) he has seen that person write; 

(2) he has received documents purporting to be written 
by that person in answer to documents written by 
himself or under his authority and addressel to that 
person; or 

(3) documents purporting to be written by that person 
have been habitually submitted to him in the ordi- 
nary course of business.*** 


55. Handwriting may also be proved by comparison, under proot of hana- 
section 73 of the Indian Evidence Act. It will, therefore, be writing by 
convenient to consider this section here, though it occurs in a SP" 
later portion of the Act. It allows a writing admitted or proved 
to be written by any person to be compared with another which 
purports to be written by that person, in order that the genuine- 
ness of the latter may be established or rebutted. Nothing is 
said as to who is to make the comparison, and it may therefore 
‘be made either by the court or by an expert. A combination of 
both methods is the safer course. A comparison of handwriting 
is at all times as a mode of proof hazardous and inconclusive, 
and sal carat so when it is made by one not conversant with 
the subject and withort such guidance as might be derived 
from the arguments of counsel and the evidence of experts.1* 


168 Indian Evidence Act, sections 46 and 51. 
18 Indian Evidence Act, section 47. 
16 Per Jenkins, O. J.; I. L. B., 87 Cal., 508 
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Ch, Y. The same section goes on to provide that a court may require 
— any person present in court to write any words or figures for 
the purpose of enabling the court to compare the words or figures. 

so written with any words or figures alleged to have been written 

by such person. The comparison is, it will be noticed, made 

by the court in this case. It must be borne in mind that 

writing made for the purpose of comparison is not unlikely to 


be disguised. 
Other methods 66. The methods referred to above are the usual ones by. 
of proof, which an individual's authorship of a document are proved. They 


are not, however, the only ones, and in addition to the writer’s- 
own admission or the evidence of some one who saw him write 
it, the authorship of a document may be proved by circumstantial 
evidence.’** For instance, A, whose credit is unimpeachable, is 
able to swear that B was the sole occupant of a room, and that, 
as soon as B left it, he (A) entered and found a letter, with the 
ink still wet, lying on the table. There could be no more con- 
vincing proof that B wrote the letter, however unlike his ordinary 
penmanship the writing might be. Again, the writing of an 
anonymous letter is the subject of a court-martial charge. Cir- 
cumstances directing suspicion to a particular regiment, com- 
pany, or class have come to light and specimens of the hand- 
writing of all suspected persons have been procured from the 
regimental school or otherwise. One of these corresponds with the 
writing of the anonymous letter. Section 78 cannot be invoked 
as the anonymous letter does not purport to be by any one. The 
opinions of one or more experts as to the letter and the specimen 
being by the same writer and evidence as to the authorship of 
the specimen are, however, relevant (Indian Evidence Act, sec- 
tions 45 and 11) and from them the authorship of the anonymous 
letter may be inferred. 


gegen gs law &7. The result of the foregoing remarks is that the author- 
authorship of ship of a document may be proved by,— 


coum (a) the evidence of experts (para. 51), 
(b) the evidence of persons acquainted with the hand- 
writing of the alleged writer (para. 54), 
(cj) comparison under Indian Evidence Act, section 7% 


para. 55), 

(d) the admission of the writer or the evidence uf some- 
one who saw him write it (para. 56), and 

(e) circumstantial evidence (para. 56). 


Evidence of 88. The rule which requires a witness to state what he 

excluded, knows, and not what he thinks, does not require him to depose 
to facts with an expression of certainty that excludes all doubt 
in his mind. For example, it is the constant practice to receive 
in evidence a witness's belief of the identity of a person or thing, 
or of the fact of a certain handwriting being the handwriting of 
@ particular person, though he will not swear positively to those 
facts. It has been decided that a witness who falsely swears 
that he ‘* thinks "’ or ‘‘ believes,"' may be convicted of perjury 
equally with the man who swears positively to that which he 
knows to be untrue. 


163 Fer Carrdnaff, J.; I. L. B., 37 Cal.. 325 
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69. In cases affecting the conduct of the accused, either as Ch. V. 
to deportment or language, it is not only proper, but often neces- — 
sary, to require a witness to declare his opinion, because that Opinionas to 
opinion may be derived from the impression of a combination of admissible. 
circumstances, occurring at the time referred to, difficult, if not 
impossible, fully to impart to the court. But it would Le mani- 
festly improper to draw the attention of a witness to facts, 
whether derived from his own testimony or from that of another 
witness, and to ask his opinion as to their accordance with mili- 
tary discipline or usage, because the court, being in possession of 
facts, are the only proper judges of their tendency. If the wit- 
ness is asked a question the tendency of which is to make him 
express his opinion as to the general conduct of the person 
accused, or to give his judgment on the whole matter of the 
charge, he may, and should, decline to answer it. 


(ix) Character, when relevant. 


60. In criminal proceedings (in which term are included Evidence of 
trials by court-martial) the fact that the accused is of good hameter when 
character is always relevant,'** but the fact that he has a bad 
character is irrelevant unless evidence has been given that he has 
a good character.1*’ ‘‘ Character ’’ by Indian law includes both 
reputation and disposition, but evidence may be given only of 
general reputation and general disposition, and not of particular 
acts by which reputation or disposition were shewn;'** as an 
exception, however, co this, previous convictions can be proved 
as evidence of bad character, when such evidence is otherwise 
admissible, i.e., when evidence of good character has been 
given.*** 


G1. By a special provision’’® of the Indian Army Act, evi- Be ais 
dence of character (good or bad), previous convictions, and cer- after conviction’ 
tain other prescribed matters, information on which is necessary 
to enable the court to decide upon their sentence, is admitted after 
the accused has been convicted, while at a summary court- 
martial the officer holding the trial may record such matters of 
his own knowledge. With these exceptions, no unfavouraMle 
evidence as to character is admissible unless the accused has 
brought it on himself by calling or eliciting evidence of his good 
character. 

G2. Evidence of general good character cannot avail the Pifect of evi- 
accused against the evidence of the fact, but where some reason- character: 
able doubt exists as to his guilt, it may tend to strengthen a 
presumption of innocence; and where intention is a principal in- 
gredient in the offence, or where presumptive proof only is 
adduced, evidence as to character, bearing on the charge, may 
be highly important and serve to explain his conduct. On a 
charge of stealing, character for honesty may be entitled to great 
weight. So also on a charge implicating the courage of 4 soldier, 
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character for bravery and resolution might be of vast im- 
portance. But it would be manifestly absurd on a charge of 
stealing, to allow character for bravery to weigh in the scale of 
proof: or on a charge of cowardice, to be biassed by a character 
for honesty. General character, unconnected with the charge, 
though it may not weigh with the court, except in awarding 
punishment in discretionary cases, may essentially serve the 
accused by influencing the superior with whom it rests to miti- 
gate or remit the sentence. 


63. Evidence that the person accused of an offence com- 
mitted a like offence or acted in a similar manner on another 
occasion, is not admissible merely for the purpose of showing 
that he hus a general disposition to commit such offences. Thus, 
of a charge of murder, the prosecutor cannot give evidence of the 
accused person's conduct in respect of other persons for the pur- 
pose of proving a blood-thirsty and murderous disposition. So, 
on a charge against a sentry of having been asleep on his post 
on 8 particular occasion, evidence that he had been found asleep 
on his post on other occasions would not be admissible for the 
purpose of showing that he would be likely to commit the offence; 
and on a charge of insubordination, evidence of insubordinate 
conduct on other occasions would not be admissible for the pur- 
pose of showing 4 tendency to insubordinate conduct. Evidence 
as to other crimes committed by the accused may however be 
admissible under paras. 15, 22 or 24, above, if these crimes form 
part of the same transaction, show the existence of a relevant 
reas of mind or body, or negative the theory of accident or mis- 
ortune. 


64. This concludes the list of what the Indian Evidence Act 
classes as ‘‘ relevant ’' facts. Special provision is however made 
clsewhere for the admission of certain other evidence, a con- 
sideration of which may be helpful to court in arriving at a 
decision as to how far a witness is to be believed. These are— 


(1) Answers to certain questions which are admissible on 
cross-examination. 


(2) Evidence impeaching the credit of witnesses. 
(3) Corroboration of the statements of witnesses. 


They will be considered later, when dealing with the portions 
of the Indian Evidence Act in which they occur. 


(x) Facts which need not be proved. 


6&5. Having thus settled what sort of facts may be proved, 
the Indian Evidence Act goes on to show how these facts are 
to be brought to the notice of the court which tries a case. In 
the first place, certain facts need not be proved at all. These 
fall into two categories, viz., facts of which courts take judicial 
notice, and admissions. 


66. A court is said to take judicial notice, in other words 
not to require evidence, of any facta which are assumed to be so 
generally known as not to require special proof. By section 89 
of the Indian Army Act a court-martial is expressly authorised 
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to take judicial notice of all matters within the general military On. V. 
knowledge of its members. Thus, evidence need not be given —_ 
as to the relative rank of officers, as to the general duties, author- 

ities, and obligations of different members of the service, or 
generally to any matters which an officer, as such, may reason- 7 
ably be expected to know. The Indian Evidence Act further re- 

quires courts to take judicial notice of certain other matters. 

Among these are:—laws and rules having the force of law in 

force in British India, Acts of Parliament, the course of proceed- 

ing of Parliament and of the Indian legislatures, the accession 

and sign-manual of the King, the Great Seal and Privy Seal, the 

seals of all courts of British India and of certain British courts, 

the seal of any notary public, the existence, title and flag of 
recognised states, the divisions of time, the geographical divisions 

of the world, the territories of the Crown, the commencement, 
continuance, and termination of hostilities between the Crown 

and any other state or body of persons, and the ‘‘ rule of the 

road.’’ 


67. In all those cases, and also on all matters of public pooxs of refore 
history, literature, science or art the court may consult appro- ence may be 
priate books of reference and may require the party asking it to °° 
take judicial notice of a fact to produce such a book, kefore it 
takes judicial notice of the fact.?7* 


68. Facts which the parties admit m court need not be Facts admitted. 
proved, otherwise than by such admissions, unless the court 
requires them to be so proved.'"* It is the practice of courts- 
martial to receive admissions made in open court as to collateral 
or comparatively unimportant facts, not involving criminal 
intent, which are not in dispute, but must be proved on the part 
either of the prosecution or of the defence. Thus, it is the prac- 
tice to allow either party the option of admitting the authenticity 
of orders or letters, or the signature of a document, or the truth 
of a copy, put in by the other party, in cases where such writings 
are receivable when proved; or that certain details in an enumera- 
tion of stores, or in an account, are correctly stated; or that a 
promise or permission to a certain effect, or a certain order, was 
actually given, or that a certain letter was sent or received on a 
given day; and so in similar cases where admissions may expedite 


the proceedings and do not go to the merits of the matter before 
the court. 


69. The commonest instance of an admission is a plea of pies ot 
guilty, which is an admission by the accused of all the averments “ Guilty.” 
in the charge-sheet. On such a plea no further evidence of the 


guilt of the accused is necessary and he can be convicted and 
sentenced accordingly. 


. (xi) Oral Evidence. 


_70. All other facts must be proved by oral or documentarv Oral evidence 
evidence. Oral evidence means statements made to the court dined. 
by witnesses, while documentary evidence means the production 
of documents for the inspection of the court.??* All facts, except 
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the contents of documents, may be proved by oral evidence’** 
which must in all cases be direct;'’* that is to say— 


if it refers to a fact which could be seen, it must be the 
evidence of a witness who says he saw it; 


if it refers to a fact which could be heard, it must be the 
evidence of a witness who says he heard it; 


if it refers to a fact which could be percerved by any other 
sense or in any other manner, it must be the evi- 
dence of a witness who says be perceived it by that 
sense or in that manner; 


if 1 refers to an opinion or to the grounds on which that 
opinion is held, it must be the evidence of the per- 
son who holds that opinion on those grounds. 


71. The opinions, however, of experts expressed in any 
treatise commonly offered for sale, and the grounds 2n which 
such opinions are held, may be proved by the production of such 
treatises if the author is dead or cannot be found, or has become 
incapable of giving evidence, or cannot he called as a witness 
without an amount of delay or expense which the court regards 
as unreasonable.’?* 


72. If oral evidence refers to the existence or condition of 
any material thing, other than a document, the Court may, if it 
thinks fit, require the production of such material thing for its 
inapection.'7’ 


(xii) Documentary evidence. 


73. The existence, condition, or contents of a public docu- 
ment may be proved either by primary or by secondary evi- 
dence.’”* The existence, condition, or contents of a private 
document may be proved by primary evidence, and in certain 
circumstances may also be proved by secondary evidence.!* It 
should be remembered that the contents of a document, and not 
the truth of these contents is here referred to. A document is, 
as a rule, only proof that certain marks have been made on the 
paper, or whatever it is, on which they are inscribed; e.g., that 
a certain statement has been written down. It is only in excep- 
tional cases that a document is proof of the truth of the matters 
recorded; these cases sre dealt with separately. 


74. Primary evidence is the production of the document 
itself for the inspection of the court, or, if it is one of a number 
of documents produced by a uniform process (¢.g., printing, 
lithography or photography), the production of one of them.**° 
If however a number of documents so produced are copies of a 
common original, they are not primary evidence of the original. 
For example, the type of a book is set up from the author‘s 
menuscript and a number of copies printed. Every copy is 


174 Indian Evidence Act, section 59. 
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primary evidence of the contents of the others, but not of the Ch. V. 
contents of the manuscript.*** omen 


75. If the document is of a kind which is required by law Document 
+o be attested, but not otherwise, it is aleo necessary to call an ‘hich must ve 
attesting witness to prove its due execution. But this rule is 
Subject to the following exceptions :— 


(a) If there is no attesting witness slive, subject to the 
process of the court, and capable of giving evidence, 
or if the document appears to have been exacuted in 
the United Kingdom, then it is sufficient to prove 
that the attestation of at least one attesting witness 
is in his handwriting, and that the signature of the 
person executing the document is in the handwriting 
of that person.'*? 


{b) If the document is proved, or purports to be, thirty 
years old or more, and is produced from what the 
court considers to be its proper custody, an attest- 
ing witness need not be called, and it may be pre- 
sumed without evidence that the document was 
duly executed and attested.'** 


76. Secondary evidence may be given of the existence, con- Secondary evi- 


dition or contents of a document'* in the following cases :— ri when 


(1) When the original is shewn or appears to be in the 
possession or power of,— 


(a) the opposite party, or 


(b) any person out of reach of, or not subject to, 
the process of the court, or 


(c) any person not legally bound to produce it, 
and when, after due notice (see section 66 
of the Indian Evidence Act), such person 
does not produce it, any kind of secondary 
evidence (see para. 77 below) may be given. 


(2) When the existence, etc., of the original heve been 
admitted in writing by the party against whom it is 
to be proved, the written admission is admissible 
as secondary evidence. 


(3) When the original has been destroyed or lost, or when 
the party offering evidence of its contents cannot, 
for any other reason not arising from his own default 
or neglect, produce it in reasonable time, any kind 
of secondary evidence (see para. 77 below) may be 
given. 


(4) When the original is of such a nature as not to be 
easily moveable, any kind of secondary evidence 
(see para. 77 below) may be given. 


(5) When the original is a public document or dccument 
of which a certified copy is permitted by law to be 
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used as evidence :'** in such cases a certified copy 
is the only secondary evidence permissible. 

(6) When tbe originals consist of numerous accounts or 
other documents which cannot conveniently be ex- 
amined in court, and the fact to be proved is the 
general result of the whole collection, evidence may 
be given as to such general result by any person 
who has examined them, and who is skilled in the 
examination of such documents. 


77. Besides certified copies [see clause (5) of the preceding 
paragraph] secondary evidence of a private document given at a 
court-martial will generally take one of the following forms,'**— 


(1) Copies made from the original by a mechanical pro- 
cess which ensures accuracy (¢.g., photography) and 
copies compared with such copies. 

(2) Copies made from or compared with the original. 

(3) Oral accounts of the contents of a document given by 
persons who have seen it. 


78. The following are ‘‘ Public documents,’’— 


(1) Those which form the Acts or records of the Acta— 
(i) of the sovereign authority, 
(si) of official bodies and tribunals, and 
(ii?) of public officers. 
(2) Public records kept in British India of private docu- 
ments.'*? 


All other dovuments are private.4** As mentioned above, 
secondary evidence can always be given of the contents of a 
public document. The nature of this secondary evidence varies 
with the character of the document, the most usual kind being 
a‘ certified copy,’'*? and if the document is one provable by a 
‘* eertified copy,'’ this is the only secondary evidence admis- 
sible.'*° The secondary evidence required to prove the various 
kinds of public documents is dealt with in sections 76 to 78 of 
the Indian Evidence Act, which should be consulted in the 
original, if necessary. The public documents specified in section 
78 are provable as therein stated, all others, (except certain 
English documents specially provided for in section 82 of the 
same Act and with which courts-martial are unlikely to be con- 
cerned) are provable by ‘‘ certified copies "’ as provided for in 
sections 76 and 77. 

79. Under the special provisions of the Indian Army Act 
extracts from or copies of official records are in certain cases 
made admissible ag evidence,’** while under the general law 
referred to above’®? orders and regulations of the Government of 





88 E.q., the Banker's Books Evidence Act (XVIII of 1891). 
186 Indian Evidence Act, section 68. 
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India are provable by copies purporting to be printed by order of Ch, V. 
that Government, and orders and regulations of His Majesty or = 
a Department of the Home Government by copies purporting to 

be printed by the King’s printer. 


(xiii) Presumptions as to documents. 


SO. Sections 79 to 90 of the Indian Evidence Act provide ‘Shall presame, 
that certain documents shall be presumed to be what they pur- etna 
port to be, unless and until the contrary is proved, and that, as 
to certain others, courts may, in their discretion, either make a 
similar presumption or require the genuineness of the document 
to be proved by the party who puts it forward. This distinction 
between what courts ‘‘ shall presume ’’ and what they ‘* may 
presume ’’ should be noticed.’** An instance of the former class of 
presumption is found in section 90 of the Indian Army Act which 
provides that certain signatures shall be presumed to be genuine 
until the contrary is shewn. An instance of the latter, is that 
regarding telegraph messages contamed in the Indian Evidence 
Act.’** A court may either presume that a message forwarded 
from a telegraph office to the addressee corresponds with o mes- 
sage delivered for transmission at the office of origin, or may 
require that fact to be proved by the party asserting it. This 
provision does not, however, authorise the court to make any 
presumption as to who delivered the message for transmission, 
nor as to the truth of its contents. 


81. Where a contract, grant, or other disposition of property contract, etes, 
is reduced to the form of a document, the document itself (or rule as to. 
secondary evidence of its contents when admissible) is, save in 
certain exceptional cases, the only admissible evidence of the 
matter which it contains, and the written contract cannot there- 


fore, save as aforesaid, be varied by verbal explanations or 
additions.’** 


(xiv) Of the Burden of Proof. 


82. The burden of proving the existence (or non-existence) p.rgen of proof. 
of any fact lies on the side which wishes the court to believe in 
its existence or non-existence, as the case may be, and which 
would fail if no evidence at all were given on either side.!** 
In criminal trials the effect of this is that the burden of proof is, 
in the first instance, on the prosecutor, or as it is sometimes 
expressed, ‘‘ every man is presumed to be innocent until he is 
proved to be guilty.’’ An exception to the rule which puts the 
burden of proof on the person who asserts a fact, is that, when 
any fact is especially within the knowledge of any person, the 
burden of proving that fact is upon him.’*? The Indian Evi- 
dence Act gives as an illustration of this the case of a man 
charged with travelling on a railway without a ticket, when, the 
travelling being established, the burden of proving that he had a 
ticket is on him. Instances of the application of this principle 
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to military life are the case of a man found within limits to 
which soldiers are forbidden to go without a pass, or charged 
with leaving the ranks or his post without leave. In every such 
cuse, the main fact being proved, the burden of proving posses- 
sion of a pass or leave lies on the accused. 


83. When any person is accused of an offence, the burden 
of proving the existence of facts bringing the case within any of 
the ‘‘ general exceptions’’ of the Indian Penal Code or any 
special «exception or proviso applicable to the particular offence 
is on the accused.’** For instance, A is accused of murdering 
B. The burden of proving that A killed B is on the prosecu- 
tion. A, however, pleads grave and sudden provocation; the 
burden of proving this provocation is on A. 

84. In certain cases the burden of proof is determined, not 
by the relation of the parties to the question at issue, but by 
what are called ‘‘ presumptions.’’ Certain presumptions have 
been discussed already in connection with documents, and sec- 
tion 114 of the Indian Evidence Act further provides that a court 
may presume the existence of any fact which it thinks likely to 
have happened, regard being had to the common course of 
natural events, human conduct, and public and private business. 
A familiar instance of such a presumption is that a man who is 
in possession of stolen goods soon after the theft is presumed to 
be either the thief or a guilty reeeiver, unless he can account for 
his possession, 

85. As the trial goes on, the burden of proof may be shifted 
from the prosecutor to the accused by the proof of facts which 
raise a presumption of his guilt. Thus, A is accused of stealing 
a five-rupee note. The burden of proof is on the prosecution. 
He is shown to be in possession of the note soon after the fact. 
The burden of proof is shifted to A. A shows that the note was 
siven him in change for a ten-rupee note. The burden of proof 
is shifted to the prosecution. 


(xv) Witnesses. 


8G. Under Indian law all persons, other than the accused or 
persons tried jointly with him,'*? are competent witnesses unless 
the court considers that they are prevented from understanding 
the questions put to them, or from giving rational answers to 
those questions, by reason of— 


(1) tender vears, 

(2) extreme old age. 

(3) disease of mind or body, or 

(4) any other cause of the same kind.?” 


87. The English law adds to these disqualifications ‘‘ or 
from knowing that he ought to speak the truth.’’ This omission 
in the Indian law prevents the occurrence of questions as to the 
condition of a witness whose age, appearance or circumstances 
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suggest the probability of a want of moral perception. All that 
the court has to consider is whether he can understand the ques- 
tion and give a rational answer to it. Other considerations do 
not affect the admission of his evidence, though they may affect 
the question of how much weight is to be attached to it. The 
English law further disqualifies both the accused and his wife 
from giving evidence except for the defence, subject, in the case 
of the wife, to certain statutory exceptions. The Indian law, as 
a.ready mentioned, absolutely disqualifics the accused from giving 
evidence. It however makes his wife (subject to the privilege 
mentioned, in para. 98 below) a competent witness both for the 
prosecution and defence. 


88. Though the accused cannot give evidence, he is per- 
mitted to make an unsworn statement in his defence,?"! to which 


Ch, Vv. 
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a greater or less degree of credence may be afforded, and which statoment. 


is one of the ‘‘ matters before it’’ which the court is bound to 
consider when arriving at a decision as to whether tha charge 
is or is not ‘* proved.”’ 


89. Persons jointly tried are incompetent to testify against Persons Jointly 
each other. If, therefore, the evidence of one accused person is tried cannot give 


required against another the former should be released, or a 
separate verdict of not guilty taken against him. An accused 
person so giving evidence is popularly said to turn King’s evi- 
dence. If an accused person thinks that the evidence of one or 
more of the other persons proposed to be conjointly arraigned 
with him will be material to his defence, ho should claim a 
separate tria].?°? 


evidence, 


90. It follows from what bas been stated that the evidence Evidence of 


of an accomplice is admissible against his principal, and vice 


accomplice 
should be 


versd, unless they are tried together, but the evidence of an corroborated. 


accomplice should always be received with great jealousy and 
caution. No particular number of witnesses is legally necessary 
to prove any fact?®* and a conviction on the unsupported testi- 
mony of an accomplice is therefore, strictly speaking, legal.?° 
It is, however, the practice to require it to be confirmed by un- 
impeachable testimony in some material part, and more espe- 
cially as to his identification of the person or persons against 
whom his evidence may be received. 


91. A witness who is unable to speak may give his evidence 
in any other manner in which he can make it intelligible, as 
by writing or by signs; but such writing or signs must be made 
in open court. Evidence so given is deemed to be oral evi- 
dence.*°* The same rule would, no doubt, apply to a deaf, or 
deaf and dumb, witness, who might be communicated with by 
writing or signs provided the court was satisfied with the reality 
and accuracy of such communication. 


Deaf or dumb 
witness. 


92, A member of a court-martial is a competent witness in Member as 
favour of the accused, and might, as such, be sworn or affirmed ¥!'7¢8#. 


to give evidence at any stage of the proceedings; but the 
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Indian Army Act Rules** direct that a witness for the 
prosecution shall not sit on a court-martial for the trial 
of any person against whom he is a witness. A member 
of the court must not communicate privately to other 
members of the court any special knowledge which he has, 
or thinks that he has, of the accused person's guilt or 
innocence, or act on private grounds of belief. If he wishes to 
give evidence, he must be sworn as other witnesses and be subject 
to cross-examination. 


(xvi) Privilege of Witnesses. 


93. It by no means follows that because a person is com- 
petent to give evidence he is compelled to answer every question 
he may be asked when in the witness-box. Under English law, 
for instance, a witness may decline to answer any question which 
incriminates him, and though, in Indian law, there is no such 
absolute privilege,?°? still a witness, on such a question being 
put to him, is entitled to ask to be excused from answering it, 
and if, after his asking to be excused, the court compel him to 
answer (as they are entitled to do), his answer cannot be proved 
against him at any criminal proceeding, except a prosecution for 
giving falso evidence by such answer. 


94. Another class of privilege is based on considerations of 
public policy. No one is permitted to give evidence derived from 
unpublished official records relating to anv affairs of State, except 
with the permission of the officer at the head of the department 
eoneerned.2°* No publie officer can be compelled to disclose 
communications made to him in official confidence, if he con- 
siders such disclosure injurious to the public interests,?°* and in 
particular no magistrate or police officer can be compelled to 
state whonec he got any information as to the commission of any 
offence.*?° 


96. On this principle, a confidential report, or ietter, or 
official information of a confidential character, although it may 
refer to matters which a court-martial may have decided to be 
relevant to the inquiry before it, cannot be produced or disclosed 
except by consent of the superior authority; and this consent is 
refused if the production or disclosure is considered detrimental 
to the public service. Proof of the refusal should be laid before 
the court by the oxamination of a witness, or by a written com- 
munication read in open court and attached to the proceedings. 


96. So also, the proceedings of a court of inquiry cannot be 
called for by courts-martial, nor witnesses examined as to their 
contents; nor is anv confession or statement made at a court of 
inquiry admissible against an officer or soldier before a court- 
martial.221_ The onlv exception to this rule is in the case of a 
court-martial for giving false evidence before the court of inquiry. 


#6 Rule 29 (B) (ii). 

27 Indian Fvitence Act, section 182. 
9% Indian Evidence Act. section 128. 
33 Indian Evidence Act, rection 194 
3i0 Indian Evidence Act, section 125. 
31) Rule 158, 





Of the Examination of Witnesses. 53 
97. The modified privilege referred to in para. 98 is the Ch. V, 


rivilege of the witness, and therefore he may waive it, and — 
nan (without being compelled to) if he chooses, but the privi- Privilege which 
lege referred to in the following paragraphs is for the protection waived. 


of other parties and cannot be waived except with their consent. 


98. A husband is not compellable to disclose any communi- Communications 
cation made to him by his wife during marriage; and a wife is during marriage, 
not compellable to disclose any communication made to her by 
her husband during marriage.?"? 

99. A legal adviser is not permitted, whether during or after Legal advisers— 
the termination of his employment as such, unless with his po emunicesione 
client’s express consent, to disclose any communication, oral or — 
documentary, made to him az such legal adviser, by or on behalf 
of his client, during, in the course of, and for the purpose of his 
employment, or to disclose any advice given by him to hia client 
during, in the course of, and for the purpose of such employment. 

But this protection does not extend to— 


(1) any such communication if made in furtherance of 
any illegal purpose; 

(2) any fact observed by a legal adviser in the course of 
his employment as such, showing that any crime 
or fraud has been committed since the commence- 
ment of his employment, whether his attention was 
directed to such fact by or on behalf of his client 
or not; or 


(3) any fact with which the legal adviser became ac- 
quainted otherwise than in his character a3 such. 


The expression ‘‘ legal adviser *’ includes the clerks of legal 
advisers and interpreters between them and their clients, and 
the person assisting a prisoner during trial before a court- 
martial.?** 


100. Tho questions, whether answered or not, should be Procedure when 

entered on the proceedings. When a witness claims the privi- clam 

lege of not answering, it is (except as mentioned in para. 94 

above) for the court to decide whether the question is within any 

of the exceptions. Courts-martial may also in their discretion 

interpose by informing a witness, at the time when a question is 

put to him, that he is not bound to answer. Any such inter- 

position, and any claim of privilege by the witness, and the fact 

whether the witness is required to answer or not, should be noted 

on the proceedings. 


(xvii) Of the Examination of Witnesses. 


101. It will be the duty of the court in every case to see that Points requiring 
the rules of evidence are strictly conformed to. The following pobtir me 
points will require special attention in relation to any evidence 
that may be tendered :— 


(a) That it relates to a ‘* fact in issue " or ‘‘ relevant fact.’’ 
(b) a it is not within the rule rejecting hearsay evi- 
ence. 


318 Indian Evidence Act, section 122. 
13 Indian Evidence Act, sections 126 and 127. 
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Ch. V. (c) That (except in the case of experts) it is not s mere 
= expression of opinion. 
(d) That, if it is a confession or admission, it is legally 
admissible. 
(e) That, if it is a document, it is legally admissible and 
properly put in evidence.*** 


(f) That no document or other thing is used for the pur- 
poses of the trial which has not been properly put ~ 


in.?745 


(g) That any witnesses called are legally competent to 
give evidence. 


(hk) That any document with which a witness proposes to 
refresh his memory is legally admissible for the 


purpose. 
(i) That the examination of witnesses is fairly and pro- 
perly conducted. 


pa Peper nyt 102. The points mentioned in (a) to (g) have been slready 

is conducted, * considered and (h) will be noticed later. The Indian Evidence 
Act deals with (i) as shewn in the following paragraphs. The 
examination of a witness by the person who calls him is called 
his examination-in-chief; and on this examination the questions 
must relate to the matters in issue at the trial or relevant to the 
issue. The court must, of course, in all cases see that a wit- 
ness is not compelled to answer any question in respect of which 
he is entitled to claim privilege: and they must also see that, as 
far as posible, a witness is so dealt with that his honest beliet 
is obtained from him. 


ans ques- 103. Leading questions must not, if objected to by the 
si adverse party, be asked in examination-in-chief or in re-examina- 
tion, except with the permission of the court.*** Leading ques- 

tions as to matters which are introductory, or undisputed, or 

which the court considers already sufficiently proved are, how- 

ever, permitted ,?*’ and the court may also allow leading questions 

to be put to a ‘‘ hostile witness.’’2"* A leading question is one 

suggesting the answer which the person putting the question 

wishes or expects to receive.*** For instance, a witness must 

not be asked, ‘‘ Did the prisoner then go into the barrack-room?” 

but ‘* What did the prisoner do next?’’ If it were not for this 

rule a favourable and dishonest witness might be made to give 

any evidence that is desired. On the other hand, it would be 

mere waste of time to enforce the rule where the questions asked 

are simply introductory and form no part of the real substance 

of inquiry, or where they relate to matters which, though 

material, are not disputed. But where a question relates to a 

contested point, which is either directly conclusive of the matter 
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in issue, or directly and proximately connected with it, the rule Ch. Y. 
should nearly always be strictly enforced, and no question should — 
be allowed in a form which directly or indirectly suggests to the 

witness the answer desired, or which, embodying a material fact, 

admits of a conclusive answer by a simple ‘* Yes ”’ or ‘* No.’ 


104. Care must, however, be taken in enforcing this rule aos of weatiare 
not to exclude questions which do not really suggest an answer, song.) 
but merely direct the attention of the witness to the subject as 
to which he is questioned. It is often, indeed, extremely difficult 
in practice to determine whether or not 8 question is in a leading 
form, and in all such cases the real test should be whether or 
not the examination is being conducted fairly and with the object 
of eliciting the honest belief of the witness.?*° 


105. When any article, such as a stick, belt, or document, Peles to 
is produced in court for the purpose of identification, the wit- Satin to 
nesses may be asked such questions as ‘' Whether he recognises articles. 
it,’ and ‘‘ Whether he saw anything done with it, or to it;'’ but 
such a question as ‘‘ Whether he saw A strike B with the stick or 
belt,’’ or ‘‘ Whether he saw A make an alteration in the docu- 


ment,'’ should not be admitted. 


106. The court may, in its discretion, permit the person Ste 
who calls a witness to put any questions to him which the adverse ° 
party might put in cross-examination.?*! This is called the 
treating of a witness as ‘‘ hostile.’’ Ifa person calls a witness 
and the witness appears to be directly hostile to him, or in- 
terested on the other side, or unwilling to give evidence, the 
reason of the rule forbidding leading questions fails, and the 
court may allow the person calling the witness not only to ask 
him leading questions, but to cross-examine him, and to treat 
him in every respect as though he were a witness called by the 
other side. In such circumstances he can therefore be asked 
questions tending to show his bad character, and his credit may 
be impeached in the same way as that of a witness called by the 
a party; neither of these things can be done under English 
aw. 


107. When the examination-in-chief is finished the opposite Bales as to 
party cross-examines the witness. In cross-examination leading {70st ¢™*mine 
er may be put and also questions, otherwise irrelevant, 
which tend ,— 


(1) to test his veracity, 

(2) to discover who he is and what is his position in life, 
or 

(3) to shake his credit by injuring his character.**? 


108. A witness may be cross-examined as to previous state- Subject of cross 
ments made by him in writing, or reduced into writing, without C*#mination— 
such writing being shewn to him, but if it is intended to con- 
tradict him by the writing his attention must be called to it 
before it can be proved.?* It is often important that when a 


= ee 
—— wee ee 


33) For sep of fair and unfair examination see M. M. L., Chapter 


Digg tas Y 
Indian Evidence Act, section 154. QB 


VI, 


333 Indian Evidence Act. section 146 
333 Indian Evidence Act, section 145. 


PAL! JUNS LIBRARY 


Ch. Vo 


Babjeot of ¢ cross 
exam ad 
continued, 


Ditto, 


66 SVIDENCRE. 


witness is under cross-examination as to his previous statements, 
the fact of their having been reduced to writing should be con- 
cealed from him. It is only reasonable, however, that, when he 
has given his answer, he should be shewn the document and 
have the chance of correcting himself. The summary of evidence 
ae be used to prove any statement which the witness made, 
and which it is proposed to contradict, and evidence may be 
called to prove that the evidence of a witness, though consistent 
with the summary, is not consistent with the evidence given by 
him at the investigation before the commanding officer. 


109. Questions should not be allowed which assume that 
facts have been proved which have not been proved, or that 
answers have been given contrary to the fact. Nor should a 
witness be pressed in cross-examination as to any facts, which, 
if admitted, would not affect the matter at issue or the credit of 
the witness. And if the person cross-examining intends to 
adduce evidence contradicting the evidence given by the witness, 
he should put to the witness in cross-examination the substance 
of the evidence which he proposes to adduce, in order to give 
him an opportunity of retracting or explaining. 


110. When a witness is under cross-examination he may be 
asked any questions which tend to test his veracity, discover who 
he is, or shake his credit by injuring his character. But a wit- 
ness may of course decline to answer a question as to which he 
is entitled to claim privilege, and the right of asking questions 
tending merely to discredit, a right which has sometimes been 
seriously abused in civil courts in England, is qualified in the 
case of trials under Indian law by section 148 of the Indian 
Evidence Act, which provides that when a question which 
is only relevant as affecting his credit by injuring his character 
is put to a witness, the court shall decide as to whether or not 
he shall be compelled to answer it, and that in exercising this 


discretion the court shall have regard to the following considera- 
tions :— 


(1) Such questions are proper if they are of such a nature 
that the truth of the imputation conveyed by them 
would seriously affect the opinion of the court as 
to the credibility of the witness on the matter to 
which he testifies. 


(2) Such questions are improper if the imputation which 
they convey relates to matters so remote in time, 
or of such a character, that the truth of the imputa- 
tion would not affect, or would affect in a slight 
degree, the opinion of the court as to the credibility 
ot the witness on the matter to which he testifies. 


18) Such questions are improper if there is a great dispro- 
portion between the importance of the imputation 
made against the witness's character and the im- 
portance of his evidence. 


(4) The court may, if it sees fit, draw, from the witness's 


refusal to answer, the inference that the answer if 
given would be unfavourable. 


Of the Examination of Witnesses. 57 


111. It is further provided that when a witness has been Ch. V. 
asked, and has answered, such s question no evidence can be po Son ot 
given to contradict his answer.*** This rule is however subject evidence to 
to two exceptions :-— cane 

(1) When the witness is asked whether he has been pre- questions teste 
viously convicted and denies it, evidence of his pre- ing veracity, 
vious conviction may be given. i 

(2) When he is asked any question tending to impeach his 
impartiality and answers it by denying the facts 
suggested, proof may be given of the truth of these 
facts. 


112. The credit of a witness may be impeached by the Impeaching 
adverse party, or with the consent of the court by the party who Creat of wite 
oalls him, by the evidence of persons who testify that they, from 

their knowledge of witness, believe him to be unworthy of 

credit.245 Such persons may not, on their examination-in-chief, 

give reasons for their belief, but they may be asked their reasons 

in cross-examination, and their answers cannot be contradicted. 

When the credit of a witness is so impeached, the party who 

called the witness may give evidence in reply to show that the 

witness is worthy of credit. 

113. The credit of a witness may also, under similar condi- Subject conti- 
tions, be impeached by proof that he has been bribed or by proof ” 
of former statements inconsistent with any part of his evidence 
which is liable to be contradicted, and at trials for rape or an 
attempt to ravish it may also be shewn that the woman against 
whom the offence is alleged to have been committed was of 
generally immoral character.?** 

114. In order to corroborate the testimony of a witness as Coreeocaon 
to a relevant fact he may be asked questions as to any other ° ” ee 
circumstances which he observed at or near the time or place at 
which that fact occurred.72” Thus A, an accomplice, gives an 
account of a robbery in which he took part. He describes various 
incidents unconnected with the robbery which occurred or his 
way to and from the place where it was committed. Indepen- 
dent evidence of these facts may be given in order to corroborate 
his evidénce as to the robbery itself. 

116. In order to corroborate the testimony of a witness, any Former state- 
former statements made by such witness relating to the same saree 
fact 5 

(1) to anyone, at or about the time when the fact took 
place; or 

(2) at any time, before an authority legally competent to 
investigate the fact; 


may be proved.*** The above conditions are, to some extent, 
a safeguard against fictitious statements designedly made to 
support subsequent evidence, but it is obvious that the corro- 
borative value of such statements depends on the circumstances 
of each case, and that they may easily be entirely valueless. 
The mere fact of a man having, on a previous occasion, made the 
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same assertion often adds but little to the chances of its truthful- 
ness, and courte should distinguish such testimony from really 
corroborative evidence. 


116. At the conclusion of the cross-examination the person 
who called the witness may, if he pleases, re-examine him; but 
the re-examination must be directed exclusively to the explana- 
tion of matters referred to in cross-examination; and if new 
matter is, by permission of the court, introduced in re-examina- 
tion, the other side may further cross-examine upon it.?** 


117. A witness may not read his evidence or refer to notes 
of evidence already given by him, but he may, while under 
examination, refresh his memory by referring to any writing made 
by himself at the time of the transaction concerning which he is 
questioned, or so soon afterwards that the court consider it likely 
that the transaction was at that time fresh in his memory. The 
witness may also refer to any such writing made by any other 
person, and read by the witness within the time aforesaid, if, 
when he read it, he knew it to be correct. Whenever a witness 
may refresh his memory by reference to any document, he may, 
if the court, is satisfied that there is sufficient reason for the 
non-production of the original, be permitted to refer to a copy of 
such document. An expert may also refresh his memory by 
reference to professional treatises.7*° Any writing referred to 
under the provisions of this paragraph inust be produerd and 
shown to the adverse party if he requires it, and that party may, 
if he pleases, cross-examine the witness upon it.?*! 


118. But a witness who refreshes his memory by reference 
to writing must always swear positively as to the fact, or that 
ho has a perfect recollection that the fact was truly stated in the 
memorandum or entry at the time it was written.7*? If on 
referring to a memorandum not made by himself he can neither 
recollect the fact nor recall his conviction as to the truth of the 
account or writing when the facts were fresh in his memory, so 
that he cannot speak as to the fact further than as finding it 
noted in a written entry, his testimony is objectionable, ss hear- 
Bay. 


(xviii) Conclusion. 


119. Having thus dealt with the whole subject of Evidence 
as it concerns what evidence may be given, how, and by whom, 
the Indian Evidence Act concludes by putting it on a right level 
by providing that the improper admission or rejection of evidence 
shall not be ground of itself for invalidating a trial if it appears 
that, independently of the evidence improperly admitted, there 
was sufficient evidence to justify the decision of the court, or 
that, if the rejected evidence had been received, it ought not to 
have varied the decision.**> This provision, while not excusing 
a court which deliberately breaks the law, will often prevent a 
miscarriage of justice where, through ignorance, some evidence 





39 Indian Evidence Act, section 188. 
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has been improperly admitted but, apart from it, enough remains 
to justify the finding, or where evidence has been similarly 
rejected which, if admitted, ought not to have varied that finding. 


120. If the members of a court-martial are in doubt as to 
whether any evidence is admissible or not, they should remember 
that the enumeration of relevant matters in the Indian Evidence 
Act is so wide that (provided the evidence tendered has anything 
at all to do with the case) ‘‘ admissibility is the rule and exclu- 
sion the exception ''*** and that ‘‘ where a judge is in doubt as 
to the admissibility of a particular piece of evidence he should 
declare in favour of admissibility rather than of non-admissibi- 
lity, “*=°* 


CHAPTER VI. 


CIVIL OFFENCES. 


(i) Introductory. 


1. A ‘‘ civil offence,’’ for the purposes of the Indian Army 
Act, is one which, if committed in British India, would be 
triable by a criminal] court. Certain of these offences are triable 
by military law at all times. These are offences of a political 
character, and murderous or violent crimes committed against 
persons subject to military law.?** With these exceptions, civil 
offences can only come before courts-martial on active service 
or beyond the limits of British India.?°” 


Ch. Y. 


How to act 
when in doubt. 


Definition of a 
Civil offence. 


2. Most of the offences triable by crimigal courts in British Tye Indien 
India are defined in the Indian Ponal Code,*** an Act which Penal Code. 


codifies the criminal law of India, but a few, as for example the 
offences against the Indian Official Secrets Act?** referred to 
below, are created by special statutes. None of these are, how- 


ever, likely to be dealt with by courts-martial and need not be 
considered here. 


3. A certain knowledge of the Indian Penal Code is required 
by officers who have to administer Indian military law, as many 
of the definitions of that code are imported into the Indian Army 
Act by section 7 (22) of the latter. Thus, wherever ‘‘ theft,"’ 
‘“‘ assault ’’ or ‘‘ house-breaking ’’ are mentioned in the Indian 
Army Act the offence so defined in the Indian Penal Code is 
intended, and, as pointed out in a previous chapter, all the 
penal sections of the former Act are subject to the ‘‘ general 
exceptions *’ of the latter. 


4. Extracts of those portions of the Indian Penal Code which 
are likely to be required for the purposes just mentioned have 
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Ok. VI. § been included in the present volume, while a table of offences 
against the ordinary law, with the punishment assigned to each, 
is appended to the present chapter. 

foley ad os cmennes &. The offences shewn in this table are all contained in the 

moet age Indian Penal Code, with the exception of the four entries which 
relate to offences under the Indian Official Secrets Act. Though 
these offences are unlikely to be tried by court-martial, they have 
been included as dealing with a subject the law on which ought to 
be known to military men. The first column of thie table 
shows how civil offences are described, and should be cunsulted 
when framing charges under section 41 or 42 of the Indian Army 
Act. For the full definitions of these offences, the extracts from 
the Indian Penal Code in Part III of this Manual should be 
consulted. 

Ditto, 6. The last column shows the punishment awardable for each 
offence, by the law of British India. 


If the offence is— 


(1) one punishable with deatn or transportation, or 
(2) one tried under section 42 of the Indian Army Act, 


& court-martial is (subject to what is said below as to corporal 
punishment) restricted to the punishments shewn in that column 
as awardable under the ordinary law, or such other**® punishment 
as that law allows; while in other cases courts may either award 
the punishment under the ordinary law or the punishment assign- 
ed to an act prejudicial to good order and military discipline (i.e., 
imprisonment up to 14 years or any less punishment mentioned 
in the Indian Army Act). 


Corporal punish- 7. The only exception to this rule is that corporal punish- 
ment, ment can be awarded to offenders under the rank of warrant 
officer on conviction of — 


(a) a civil offence triable by court-martial and for which 
whipping is awardable by the ordinary law, 
wherever committed. 


(b) any civil offence, if committed on active service. 


The difference between the civil punishment of ‘‘ whipping "’ 
and the military one of ‘‘ corporal punishment ’’ is explained 
in the notes to section 45 of the Indian Army Act. Whipping, 
as mentioned there, is generally an unsuitable punishment for a 
court-martial to award to a non-commissioned officer or soldier. 

Freer a 8. Though the full penalty should only be awarded in ex- 
treme cases, a comparison of the various punishments provided 
will be useful as a guide to courts-martial as to the heinousness 
of each offence in the eye of the law. 
pacar 9. Courts are pf course subject to their own limitations in 
paged rpoed , awarding punishmént, e.g., a district court-martial cannot award 
a higher penalty than two years’ rigorous imprisonment, even 
though a higher one is shewn against the offence it is trying. 


%) See Indian Penal Code, sections 59 and 75. 
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(ii) Responsibility for Crime. 


10. The general rule is that a person is responsible for the Ch. VI. 

natural consequences of his acts. If, therefore, a person’s acts, Bvecyone re- 
and the natural consequences which follow them, bring him sponsible for 
within the penal provisions of the Indian Penal Code, he is crimi- natural conse. 
nally responsible under that code, unless his case falls within one a ilons. 
of the ‘* general exceptions '*‘! or any special exception appli- 
cable to the particular offence. Thus, a person who kills another 
under circumstances which amount to murder as defined in the 
Code,?*? is liable to the punishment assigned to that offence; but 
if he killed the other while himself in such a state of involuntary 
intoxication as would bring him within the terms of section 85, 
Indian Penal Code, or in the lawful exercise of his right of private 
defence (general exceptions), he is excused, while if he did it 
under grave and sudden provocation (a special exception)*** his 
offence is reduced to culpable homicide. 


11. Words in the code which refer to acts also extend to Illegal omis- 
illegal omissions,?44 that is, omissions to do what a person is "°™* 
legally bound to do. The omission to do anything which one is 
not bound by law to do is not an offence; thus, if a man sees 
another drowning and is able to save him by holding out his 
hand, but omits to do so, even in the hope that the other may be 
drowned, still he is not criminally responsible. 


12. On the other hand, where the law considers that a person Ditto. 

is bound to perform some particular act, he is held responsible 
if he omits to do so. For example, every person who has charge 
of another, e.g., a lunatic, an invalid, or a prisoner, is bound to 
provide him with necessaries if he is so helpless as to be unable 
to provide himself: and if death results from a neglect of such 
duty, the person in charge will be responsible unless he can show 
some good excuse. 


13. So, in the case of an animal known to be dangerous, the Example. 
person in charge is bound to take such precautions as will safe- 
guard the public from danger. 


14. Similarly, if a person undertakes to do any act the omis- Further 
sion of which may endanger human life (as, for instance, warn- °“®™Ples. 
ing persons from a range whilst firing is going on), and, without 
lawful excuse, omits to discharge that duty he is responsible for 
the consequences. Again, if a person undertakes (except in cases 
of necessity) to administer surgical or medical treatment, or to 
do any other act which may be dangerous to human life, he is 
responsible if death results from a want of reasonable care and 
skill on his part. For instance, if a soldier were to undertake to 
cut off the trigger finger of another soldier and mortification set 
in, he would be responsible for the consequences of his act.34 


341 Chapter IV, Indian Penal Code. 

43 Indian Penal Code, section 800. 

+8 Ihid, exception 1. 

34 Indian Penal Code. section 82. 

45 In the class of cases referred to in this pecagrerb. there would 
rarely be such intention or knowledge as would make the offence murder 
or culpable homicide under Indian law. It might often, however, amount 
to causing death by a rash or negligent act. Indian Penal Code, section 
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185. When a person has no excuse to prevent his an cri- 
minally responsible for the result of his actions, his responsibili 
will not be limited to the simple case where he is present an 
commits an offence with his own hand. 


16. Thus, the Indian Penal Code provides that when » crimi- 
nal act is done by several persons, in furtherance of the common 
intention of all, each is liable for that act as if he had done it 
alone.*** If, therefore, two or three men go out to commit 
house-breaking and one waits at the corner ot the street to keep 
watch while the others break into the house, the watcher will be 
guilty of house-breakiug equally with the others, though he never 
goes near the house. Further, when an offence is committed by 
means of several acts, whoever intentionally co-operates by doing 
any one of those acts, commits that offence.**7 If, therefore, in 
pursuance of a common intention to commit theft, A steals goods 
in a house and hands them to B who is waiting outside, and B 
then carries them away, both are guilty of theft. On the other 
hand, if the offence charged involves some special intent, it must 
be shewn that the assistant was cognisant of the intentions of the 
person whom he assisted ;7“* thus since B in the last example 
knew of A’s intention to steal, and waited outside the house to 
assist him, his offence was theft, but it he had been unaware of 
the intention till the goods were handed to him his offence would 
not have been theft but receiving stolen property. 


17. If several persons go out with a common intention to 
execute some criminal purpose cach is responsible for every 
offence committed by any one of them in turtherance of that 
purpose, but not for an offence committed by another member 
of the party which 1s unconnected with the common purpose 
unless he personally instigates or assists in its commission. 
Thus, if some of the party ot house-breakers in the example given 
above are armed with revolvers, and the others all know it, thus 
showing a common intention not only to break into the house 
bit to carry out their criminal object there in spite of all resist- 
ance, and the owner is killed in defending his property, all the 
party, including even the watchers outside, are guilty of murder. 
But if two persons go out to commit theft and one, unknown to 
the other, puts a pistol in his pocket and shoots a man, the other 
is not responsible. 


18. Another case in which a person incurs full responsibility 
for the act of another ip when an abettor (nec para. 19 below) is 
present at the place when the act or offence he abets is coms 
mitted.**® In this case, and in the cases referred to above, the 
person made responsible for the acts of another is deemed to be 
guilty of the actual offence committed and should be so charged, 
t.e., all the party in the first example in para. 16 should be 
charged with house-breaking, and, if murder results from the 
pursuit of their common intention (see para. 17), with murder 
also. Similarly if A instigates B to murder C (abetment) and A 
is present when B commits the murder, A is guilty of murder 
and should be so charged. 
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19. A person may make himself responsible for the crime of gm, VIs 
another by instigating, conspiring with, or intentionally aiding ~— 
the actual criminal in one of the ways described in sections 107 Abetment. 
and 108 of the Code. In such cases he cannot (except as already 
mentioned) be charged with the actual offence committed by the 
other, and must be charged with ‘' abetting *’ that offence. See 
forms of charges under sections 40 and 42 of the Indian Army 
Act in the second appendix to the Rules. The abetment of an 
offence is punishable under section 109 of the Indian Penal Code 
and under sections 40 and 42 of the Indian Army Act. 


20. It does not always follow that the person who commits tnnocent agent 
the offence which is abetted is himself criminally responsible. ; 
Thus if A instigates B (a child under seven years of age*®® or a 
person in a state of involuntary intoxication)**' to murder C, and 
B does so, A has abetted the murder of C, but B has committed 
no offence. Similarly, if a soldier, knowing that a pair of boots do 
not belong to him, induces a comrade to steal them by represent- 
ing that they are his property and not the property of the actual 
possessor, the first man is guilty of abetting theft though the other 
has committed no offence at all.?5? 


21. A person may alo incur criminal responsibility even Harbouring 

aiter an offence has been committed by helping the offender to fenders, 
escape from justice, or by destroying the evidence of his guilt. 
This form of responsibility is provided for in the sections of the 
Code which deal with harbouring and screening an offender.?** 
Persons who offend against these sections do not however make 
themselves fully responsible for the original crime, as in the 
cases referred to in para. 18 above, and cannot be so charged. 
The word ‘harbour ’’ includes the supplying a person with 
shelter, food, drink, money, clothes, arms, ammunition, cr means 
of conveyance, or the assisting of a person in any way to evade 
apprehension.?** The wife or husband of an offender is exempted 
from any penalty for harbouring that offender, an exception to 
this rule is, however, the harbouring of a state prisoner who has 
escaped.75° 


22. Though the full text of the Indian Penal Code has been, LP. O.tob 
in all material cases, included in this work, and should be con- consulted, 
me a few words as to certain offences may not be out of 
place. 


(iii) Murder. 


23. Whoever causes the death of a human being by doing 
an act-— bite: 


(1) with the intention of causing death, or 


(2) with the intention of causing such bodily injury as is 
likely to cause death, or 
50 Indian Penal Code, section 83, 
351 Indian Penal Code, section 85. 
332 Indian Penal Code, section 108, Illustration (d). 
%% Indian Penal Code, sections 136 and 212 to 216 B (not reproduced, 
for summary see Table at end of this chapter). 
34 Indian Penal Code, section 216 B. 
355 Indian Penal Code, section 190. 
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(8) with the knowledge that he is likely by such act to 
cause death, 


commits at the least culpable homicide,*** and his act may 
amount to murder if certain further conditions as to his intention 
and knowledge are present. The intention or knowledge, express 
or implied, of the accused in such a case is therefore all im- 
portant and it lies on the prosecution to show, by direct evidence 
or by inference from the facts of the case, that he had such 
intention or knowledge as is necessary to constitute the offence 
charged. In arriving at a decision upon this point a court will, 
however, presume that a man intends the natural consequences 
of his acts. This presumption will often arise in shooting cases 
or in other cases where death is caused with a lethal weapon. 


24. The kinds of intention or knowledge which will make 
culpable homicide amount to murder are set forth in section 800 
of the Indian Penal Code. If these are compared with para. 28 
above, it will be seen that, subject to certain exceptions which 
will be considered later,?57 culpable homicide of the first and 
second kind is always murder, while culpable homicide of the 
third kind is only murder if the person committing the uct which 
causes death knows it to be imminently dangerous and, without 
excuse, still does it. A knowledge that the act was likely to 
cause death is however essential to bring the case under clause (8) 
above. Thus, where a person hurt another, who was suffering 
from disease of the spleen, intentionally, but without the inten- 
tion of causing death, or causing such bodily injury as was likely 
to cause death, or the knowledge that he was likely by his act to 
cause death, and by his act caused the death of the other, it was 
th that the offence committed was that of voluntarily causing 

urt. 


25. Culpable homicide which would otherwise be murder is 
reduced to ‘‘ culpable homicide not amounting to murder "’ in 
certain circumstances which are specified in the exceptions to 
section 800 of the Indian Penal Code. Briefly put these are— 


(1) Grave and sudden provocation. 

(2) Right of private defence exceeded. 
(3) Powers of public servant exceeded. 
(4) Sudden fight. 

(5) Consent by the person killed. 


The full text of these exceptions will be found in another place, 
and should be consulted, but the first is that most frequently met 
with and demands more detailed notice. 


26. It must be clearly established in all cases where grave 
and sudden provocation is put forward ag an excuse, that at the 
time when the crime was committed the offender was actually so 
completely under the influence of passion arising from the provo- 
cation, that he was at that moment deprived of the power of self- 
control; and with this view it will be necessary to consider 


carefully the manner in which the crime was committed, the 


336 Indian Penal Code, section 299. 
387 See para. 25 below. 
$38 Empress v. Fox, I. L. B.,2 All., 522. 
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i of the interval between the provocation and the killing, 
ie oagdnes of the offender during that interval, and all other 
circumstances tending to show his state of mind. 


27. This exception is further subject to three provisos,— 


(1) The provocation must not be sought by the person pro- 
voked. If A provokes B to strike him in the hope 
that B will do so and thus give him, A, an excuse 
for killing B, the plea of grave and sudden provoca- 
tion will not avail to save A if events fall out~as he 
hoped, and he then draws a weapon and kills B. 


(2) Provocation given by anything done in obedience to 
law, or by a public servant in the lawful exercise of 
his powers, does not avail to reduce murder to cul- 
pable homicide. A non-commissioned officer law- 
fully arresting a private may provoke the latter very 
much, but if the arrest is lawful a plea of grave and 
sudden provocation will not avail him if he kills 
the former. On the other hand an unlawful arrest 
would constitute such provocation. 


(3) Provocation given in the lawful exercise of the right of 
private defence does not avail to reduce murder to 
culpable homicide. For what this righ is section 
97 et seq. of the Indian Penal Code should be con- 
sulted. An example would be,—A in defending 
himself and his property from B who is trying to 
rob him, strikes B in the face with a whip. This 
so enrages B that he kills A. B cannot success- 
fully plead grave and sudden provocation. 


28. It will be noticed that the intention and knowledge 
referred to in para. 28 are an intention to kill or vitally injure 
anyone, and a knowledge that the death of anyone is Hkely. 
Culpable homicide may therefore be committed by a person who 
intends to kill one man and kills another by mistake. In such a 
case the character of the culpable homicide is determined by 
what its character would have been if the person intended had 
been killed.*** 

29. In England, malice (i.¢., the state of mind which turns 
pee av, oh into murder) is presumed from the fact of killing, 
and the burden of proof is then on the accused. In India the 
position is somewhat different. The killing being established, 
the burden of showing such intention or knowledge as makes the 
crime murder or culpable homicide is still upon the prosecu- 
tion.*** If, however, facts raising a presumption of such inten- 
tion or knowledge (e.g., the nature of the weapon used) are shewn 
to exist, the burden is shifted to the accused. The killing, and 
the requisite intention or knowledge being established, the burden 
Is upon the accused of showing that his case falls within any 
Sapere or special exception,?*'—as for instance, by showing that 

e acted under a bond fide mistake of fact and the fact (if true) 


would have excused him, or that he acted on grave and sudden 
provocation. 


359 Indian Penal Code, section 801. 
360 Indian Evidence Act, section 108. 
361 Indian Evidence Act, section 105. 


Ch. VI. 


Subject to 
certain provisos. 


ce eo homie 


other than the 
one intended. 


Burden of proof, 


*¢ Hort * and 
*“‘grievous hurt’ ' 
defined. 


ee Foree 5 
defined. 


* Acsault.' 


66 CIVIL OFFENCES. 


OQ. The penalty for murder is death, or transportation for 
life.2** A court can, at its discretion, award either penalty, but 
must sentence the offender to one or the other. When s person 
already under sentence of transportation for life is convicted 
of murder the death sentence is obligatory.*** 


(iv) Hurt and grievous hurt. 


31. Whoever causes bodily pain, disease, or infirmity to any 
person is said to cause ‘‘ hurt,’* and if that hurt is one of the 

aver kinds (specified in section 820 of the Indian Penal Code) 
Fe is said to cause ‘‘ grievous hurt.’’ Whoever does an act with 
the intention of causing hurt to anyone, or knowing that he is 
likely to cause hurt to anyone, and does thereby cause hurt to 
the same or any other person, is said ‘‘ voluntarily to cause 
hurt.’’ If the hurt intended or known to be likely to be caused 
is ‘* grievous hurt ’’ and the hurt actually caused is grievous hurt 
(either of the same or a different kind) he is said ‘* voluntarily to 
cause grievous hurt.’’?** 


Voluntarily to cause hurt or grievous hurt to anyone is an 
offence which varies in its gravity according to the instrument 
used, the provocation given, the status of the person hurt, and 
the object of the offender. The table appended to this chapter 
shows the different descriptions of hurt and grievous hurt and 
the punishment awardable for causing each. The offence 
of voluntarily causing hurt or grievous hurt to any person subject 
to military law when committed by a person subject to the 
prea aay Act is triable by court-martial at all times and in all 
places. 


(v) Criminal Force and Assault. 


32. The sections of the Indian Penal Code which deal with 
these crimes are chiefly of interest to officers as defining the 
offences described in section 27 (d) of the Indian Army Act 
which are, unfortunately, not uncommon in the service. The 
definition of force in the Indian Penal Code**’ is of a highly 
metaphysical nature but, for the ordinary purposes, there is little 
difficulty in understanding what is meant by the application of 
force to a person, or through s thing to a person, and whoever 
intentionally uses force to a person without his consent, in order 
to commit an offence, or with an intention to cause injury, fear 
or annoyance, is said to use ‘‘ criminal force.’** Whoever 
makes any gesture or preparation— 


(1) intending to cause anyone to apprehend that the per- 
son making the gesture, etc., is about to use cri- 
minal force to him, or 


%3 Indian Penal Code, section 302. 

3 Indian Penal Code, section 8038. 

pet Lape — oe section $19. 
ndian Pe e, sections 821, $22. 

$06 7, A. A., section 42. 

$07 Indian Penal Code, section 849. 

88 Indian Penal Code, section 850. 
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(2) knowing it to be likely that such gesture, ete., will 

cause such an apprehension, 
is said to commit an ‘‘ assault.'"** Mere words cannot amount 
to an assault, but words accompanied by gestures or prepara- 
tions may give the latter such a meaning as to amount to an 


Ch. VI. 


33. It will be noticed that if actual violence is done to a Difference 


person, or attempted, an assault is not the proper word to use in 


between assault 
and use 


f 


a charge-sheet as describing the offence, which then becomes criminal force, 


** using criminal force,"’ or ‘* attempting to cause criminal force,” 
as the case may be. 


(vi) Rape. 


34. Rape is defined in section 875 of the Indian Penal Code. Penetration. 


Penetration is sufficient to constitute such sexual intercourse as 
is there referred to: it must therefore be proved that there was 
actual penetration by some part of the male organ or ‘‘ res in re.”’ 
The slightest penetration will be sufficient, it is not necessary to 
prove that there was such penetration as would be sufficient to 
rupture the hymen. Whether there was an emission of semen or 
not is immaterial. 

It is not an excuse that the woman was a common 
strumpet, or the concubine of the ravisher, if the offence was 
committed by force or against her will; though proof of such facts 


is admissible, and is of course important in considering whether. 


or not she is likely to have consented. 


35. A consideration of Indian Penal Code section 875 will a a when 


show that the offence consists in sexual intercourse with a 
woman against her will, without her consent, or even with her 
consent when such consent has been obtained by putting her in 
fear of death or hurt, or by pretending to be her husband, or with 
or without her consent when she is under twelve years of age; 
further, consent is not valid under the Indian Penal Code when 
given by a person who from unsoundness of mind, or intoxica- 
tion, is unable to understand the nature and consequence of that 
to which he or she gives consent.*”° Sexual intercourse 
with a woman who has, by drugs or liquor, been reduced to such 
a condition as is indicated a} ove will therefore be rape. 


36. A word of caution regarding charges for this offence is 
necessary. As Lord Hale, an eminent judge, has said. ‘‘ It is 


Caution as 
to evidence in 
cases of alleged 


an accusation easily to be made, and hard to be proved, and rape. 


harder to be defended by the party accused though never so 
innocent.’’ Such charges are often brought from motives of 
revenge or blackmail, or to shield a reputation which has been 
voluntarily endangered. Courts should therefore examine and 
sift the evidence, especially that of the woman said to be 
ravished, with the greatest care. 


37. When the offence is incomplete for want of penetration 
the accused may be convicted of an attempt to commit rape, 
provided that the court is satisfied that it was his intention to 
gratify his passions at all events and notwithstanding any resist- 


38% Indian Penal Code, section 351, 
370 Indian Penal Code, section 90. 
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ance. An indecent assault with intent to have illicit intercourse 
is not sufficient, in itself, to constitute such an attempt.*”* 


(vii) Theft and Cognate Offences. 
38. Theft is defined in section 878 of the Indian Penal Code. 


_ It ean only be committed in respect of movable property which 


is in the possession of someone. 


39. All corporeal property except land and things attached 
to it is movable property.*”2_ A difficulty which exists in English 
law is got over by the first and second explanations to section 
878, which expressly state that things attached to the land may 
become movable property by severance, and that the act of 
severance may of itself be theft. The cutting down of a tree, 
with the intention of dishonestly removing it without the owner’s 
consent, is thus theft.?7* 


40. The property must be in the possession of someone, 
but if does not matter whether that possession is rightful or 
wrongful. A thing can be stolen from a thief who has himself 
stolen it, not less than from the rightful owner of the thing. A 
person cannot steal a thing which is in his own possession, or a 
thing which is not in the possession of anyone. Wild animals 
(including game and fish), while at large, not being in the pos- 
session of anyone, cannot be the subject of theft, but if they have 
been tamed or are in confinement they can be stolen like any 
other property.2”4 When a man mislays property in his own 
house it still remains legally in his possession, and anyone find- 
ing it is bound to assume that it belongs to him. 


41. Property in the possession of a person’s wife, clerk or 
servant on that person's account is in that person’s possession 
within the meaning of the Indian Penal Code.?”5 The same prin- 
ciple also extends to other cases where a man’s property is in the 
physical possession of someone to whom he has entrusted it and 
from whom he can demand it unconditionally whenever he 
pleases. Thus where a servant has his master's plate in his 
keeping, or a shepherd is in charge of his master’s sheep, the 
legal possession remains with the master; similarly the landlord 
of an inn retains the legal possession of the forks and spoons 
which his customers are handling at the dinner table and a shop- 
keeper retains the legal possession of goods which a purchaser 
takes up in order to inspect them. The possession of anything 
by a servant on his master’s behalf is thus considered to be the 
possession of the master or the possession of the servant accord- 
ing to the circumstances under which the servant originally 
received it. If, for instance, a servant is given the custody of 
anything by his master, or by a fellow-servant who has been 
given the custody of it by his master, the servant will have no 
real possession of the thing, and the possession will remain in the 


371 Queen-Empress v. Shankar, J. L. B., 5 Bom., 408. 

373 Indian Penal Code, section 22. 

%3 Indian Penal Code, section 878, Dustration (a). 

$74 Queen v. Revu Pothadu, L. L. B..5 Mad.. 890; M.ya Ram Surma ve. 
ge rg Katani, i, I. L. B., 15 Cal., 402 ; Queen-Emprees v Shaik Adam, I. L. 


"$33 Indian Penal Code, section 27. 
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master. Therefore any dishonest taking of the thing by the Ch. VI. 
servant will be theft. If, however, a servant receives anythin — 
from a third person on his master’s behalf, then the servant wi 

have possession of the thing, and the master will have no posses- 

sion until the servant does some act by which the possession is 
transferred from the servant to the master—as, for example, by 

placing it in a till, cart or godown in which the master’s goods 

are kept or carried. 


42. To constitute theft there must be,— What constis 


(1) a dishonest intention to take the property out of the ‘utes theft. 
possession of its real or temporary owner (i.e., he 
who has ‘‘ possession ’’ of it) without his consent, 
and 


(2) a moving of the property in order to such taking.*"¢ 


The intention must be a dishonest one,—that is, an intention to 
cause wrongful gain to one person or wrongful loss to another,??’ 
and is therefore inconsistent with a bond fide claim of right. If 
the property is taken under the supposition, honestly entertained, 
that the taker has an immediate right to possession, the intention 
is not dishonest, and there is no theft; on the other hand a person 
who has pawned his watch can steal the watch from the pawn- 
broker, because he has no right to possession until he has re- 
deemed it. A claim of right would not justify a person in taking 
property out of another’s possession without his consent with the 
intention of thereby coercing the other to pay a debt due to the 
taker.?"* It must be remembered that consent is not valid if 
given under fear or misconception.?”* Some cases of what is 
known in English law as ‘‘ larceny by a trick ’’ will therefore be 
theft in Indian law, but in others this will not be so. Such cases, 
as well as those which are doubtful, should be charged as ‘* cheat- 
ing.’’ See Indian Penal Code, section 415. 


43. In addition to the dishonest intention there must be a Moving. 
moving of the property in order to the taking of it. It is not 
necessary to prove that the goods were removed out of their 
owner's reach, or were carried away at all from the place in 
which they were found. In this respect the Indian differe from 
the English law, under which some degree of ‘‘ carrying away °’ 
is necessary. Here all that is necessary is movement, and, that 
being proved, and thé other ingredients of theft being present, 
the offence is complete. 


44. Closely allied to theft are the offences of dishonest ther allied 
misappropriation and criminal breach of trust. These differ °“"°* 
from theft in that while theft is committed in respect of pro- 
perty in the possession of another, these two offences cons st in 

ealing dishonestly with property which is lawfully in thi pos- 
session of the offender. 

45. The dishonest misappropriation of property, honestly Se emiatioas 
come by, is punishable with imprisonment which may extend to ; 
two years, or with fine, or with both, and even a temporary mis- 


376 Indian Penal Code, section 378. 
377 Indian Penal Code, section 24. 
378 Queen-Empreas v. Sri Charn Chungo, I. L. B., 22 Cal., 1017; Queen- 
Empress v. Aga Muhammad Yusef, J. L. B., 18 All., 88. 
» Indian Penal Code, section 9. 
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appropriation, if dishonest, is within the terms of the section.*** 
A common instance of this offence is the dishonest misappropria- 
tion of lost property by the finder. The mere taking of such 

into his possession by the finder is not, in itself, an 
offence, but he is guilty of dishonest misappropriation if he appro- 
priates it to his own use when he knows or has means of dis- 
covering the owner, or before he has used reasonable means to 
discover and give notice to the owner, and has kept the property 
a reasonable time to enable the owner to claim it.*** A person 
appropriates property to his own use when he eells it, realises it, 
or in any other way puts it out of his own power to restore it, or 
ahaa he definitely makes up his mind to keep it at all hazards as 

8 own. 


46. Criminal breach of trust is defined in section 405 of the 
Indian Penal Code, from which it will be seen that the offence 
consists in a person who has been entrusted with any property, 
or with any dominion over it, dealing dishonestly with that pro- 
perty. A person is entrusted with property when he is given the 
actual possession of it, as, for example, when a servant receives 
property from a third party to deliver to his master but has not 
done any act to change his original possession into possession on 
account of his master. A person is entrusted with dominion 
over property when it remains legally in the owner's possession 
but he is given a limited authority to deal with it, as for instance 
a shopman who can dispose of his master’s stock but must hand 
over to the latter the price he receives for it. 


47. The receiving or retaining of stolen property is itself an 
offence.**° For this purpose, the words ‘‘ stolen property '’ in- 
cludes property the possession of which has been transferred b 
theft, extortion, or robbery as well as property in respect cf whi 
criminal misappropriation or criminal breach of trust has been 
committed.** 


48. The guilty knowledge of the receiver must be established. 
The recent possession of the goods coupled with inability to 
give a reasonable account of such possession, justifies the pre- 
sumption that the receiver got the goods dishonestly. The fact 
that he bought them much below their value, or that he falsely 
denied his possession of them, would be evidence of guilt. A 
person is considered to receive the goods as soon as he obtains 
control over them. 


(viii) Concurrent Jurisdiction. 


49. A oriminal court and a court-martial may sometimes 
both have jurisdiction in respect of the same offence, either hy 
reason of its being triable by a military court under section 41 
of the Indian Army Act at a place outside British India where 
a criminal court established by the authority of the Governor 
General in Council exists (¢.g., a place where the political officer 


9 Indian Penal Code, section 408. 

*) Ibid, explanation 2. 

$2 Mayne, Criminal Law of India, Third Edition, Chapter XI, para. 582. 

8 Indian Penal Code, section 411. Not reproduced. For punishment 
aee table at end of this chapter. 

$ Indian Penal Code, section 410. 
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has the powcrs of a criminal court), or as being a civil offence 
triable by court-martial in British India under the provisions of 
section 41 or 42 of the Indian Army Act, or again because the 
same transaction constitutes both a civil and military offence, as 
for example, where a soldier steals from a comrade and thus 
commits both the civil offence punishable under section 879 of 
the Indian Penal Code and the military one punishable under 
section 81 (d) of the Indian Army Act. Such conflicts of juris- 
diction are provided for by sections 69 and 70 of the Indian 
Army Act. The effect of these sections is to give the agucegt d 
authorities the right of epee) in the first instance, as to whic 
court is to try the alleged offender, but requiring them, if the civil 
court so desires, to suspend action and refer the point to the 
Governor General in Council for fina] decision, the alleged 
offender remaining in military custody in the meantime. 
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CHAPTER VII. 


MISCELLANEOUS. 


(i) Duties in aid of the Civil Power. 


1. The law regarding such duties, in India, is contained in Comperison 
sections 127 to 132 of the Code of Criminal Procedure which With English 
have been reproduced in Army Regulations, India, Volume *” 
II, in order that their duties and rights, may be known to 
all ranks.7*5 If Chapter XIII of the War Office Manual of Mili- 
tary Law is referred to, it will be seen that, in England, a soldier 
is, in this respect, in the same legal position as any other citizen, 
and that the only differences arise from the deadly character of 
his arms and the exciting cffect which his presence has on a 
mob, both of which considerations necessitate exceptional care 
in the use of these soldier-citizens in quelling a disturbance. In 
India the difference between soldiers and other citizens is, to a 
certain extent, recognised, the civil authorities being bound, if 
they can, to deal with an unlawful assembly (or such other assem- 
blies as are referred to in section 127 of the Code of Criminal 
Procedure) by means of the police and ordinary citizens called in 
to their aid, and it is only when the assembly cannot be other- 
wise dispersed, and the public security demands its dispersal, 
that they can call in the military. The latter must obey such a 
requisition, but the manner of complying with it is in the discre- 
tion of the military commander :—i.e., the civil officer says 
‘‘ disperse this mob ’'—the military officer decides, as is right, 
the way his forces are to be disposed and employed for that 
purpose, and must use as little force, and do as little injury to 
person and property as may be consistent with dispersing the 
mob. Moreover, when the public security is manifestly en- 
dangered, 8 commissioned officer of the Army (not the volunteers) 
may act on his own responsibility when no magistrate can be 
communicated with. 


2. The interests of the soldier and his officers are, in India, Protection £6 

protected by section 132 of the abovementioned Code, under military men 
which no prosecution for acts purporting to be done in the per- '” India. 
formance of the duties we are now considering can be under- 
taken without the sanction of the Governor General in Council. 
The same section also absolutely excuses all acts done in good 
faith by an officer or non-commissioned officer acting in obedience 
to a magistrate’s requisition, or by an officer acting on his own 
responsibility under section 181. Military inferiors are also ex- 
empted from criminal responsibility for acts done in obedience 
to orders which they are, under military law, bound to obey. 


3. Nothing is said to be done in good faith which is done meaning of 
without due care and attention.*** An obviously unnecessary “500d faith.” 
requisition by a magistrate would not, therefore, cover an officer 
who would not be ‘ acting in good faith '’ in complying with it. 

Similarly, though the illegal character of an officer’s orders would 


5 See also Part III of this Manual. 
6 Indian Penal-Code, sestion 52. 





Ch. Vil. 


Pay protected. 


Ponsion pro- 
tected. 


Civil suits.; 


Exemption from 
court-fees in 
certain cases, 


Receipts for pay 
need not be 
stamped. 


Exemption from 
tolls when on 
daty. 


88 


need to be very clear to justify a military inferior in disregarding 
them, still, if such orders were so clearly illegal as not to be a 
‘* lawful military command,’’ an inferior who took advantage of 
these orders to fire on an assembly which he knew should not be 
fired on, would not be obeying a lawful military command, and 
would therefore not be protected. 


MISCELLANEOUS. 


- (ii) Military Privileges. 


4. Under chapter XIII of the Indian Army Act persons sub- 
ject to that Act enjoy certain privileges in their relations to civil 
courts in India and the law administered by these courts. In 
addition to these privileges certain others have been conferred 
upon these persons by various Acts of Parliament and statutes 
of the Indian and local legislatures. The most important of these 
privileges are :-— 

(1) By section 136 of the Army Act the pay of an officer or 
soldier of the regular forces (including the Indian 
Army) is protected from any deductions other than 
those authorised by Act of Parliament, Royal War- 
rant, or Act of the Governor General in Council. 
As explained elsewhere, penal deductions are, in 
the Indian Army, legalised by the Indian Army 
Act, and other deductions by Royal Warrant, the 
exact amounts to be deducted, within the limits 
thus legalised, being settled by regulations. 


(2) All Government pensions (including military pensions) 
are protected from attachment in the execution of 
the decrees of civil courts.**’ 


(8) An officer or soldier, actually serving in a military 
capacity, who is a party to a suit and cannot obtain 
leave of absence may authorise any person to sue 
or defend in his stead. This authority must be in 
writing and be signed in the presence of his com- 
manding officer.*** 


(4) A power of attorney to institute or defend a suit when 
executed by an officer, warrant officer, non-com- 
missioned officer or private is exempt from fees 
under the Court Fees Act.*** 


(5) Receipts for pay or allowances of non-commissioned 
officers or soldiers, when serving in such capacity, 
need not be stamped.?*° 


(6) All officers and soldiers of the regular forces on duty 
or on the march, as well as their authorised follow- 
ers, families, (including the families of such fol- 
lowers), horses, baggage, and transport are exempt 
from all tolls, except certain tolls for the transit of 
barges, etc., along canals.*** This exemption ex- 


a Pensions Act, 1871, section 11; Code of Civil Procedure, 1908, see 


on 60, g). 
99 Code of Civil Procedure, 1908, Order XXVIII. 
382 Conrt Fees Act, 1870, section 19. 
$9) Indian Stamp Act, 1899 Schedule I. ; 
991 Indian Tolls (Army) Act, 1901, section 3; also A. A., section 148. 
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tends to the Imperial Service Troops (see para. 9 man 
below), their followers, horses and baggage, but not 
to their families or the families of their followers. 
It also extends to reservists on being called up for, 
or when returning to their homes after, training or 
service, and to their horses and baggage. 


(7) Native officers are exempted from the restrictions priyijeges 
placed on the possession of arms and ammunition under the Arms 
by the Indian Arms Act, 1878, except as to cannon Act and Rales, 
and certain other articles, among which excepted 
articles are included ‘‘ rifles of *303 or °*450 bore 
other than rifles of such bores lawfully imported into 
British India, and ammunition which can be fired 
from the same.’*? The same exemption exten is 
to warrant officers, non-commissioned officers and 
soldiers (but not reservists) except that a native 
soldier when on leave is only exempt in respect of 
such arms as may be covered by a pass granted by 
his commanding officer. Limits are however placed 
on the exercise of this privilege by military regula- 
tions,?** a breach of which is punishable as a mili- 
tary offence though not constituting an offence under 
the Arms Act. 


(iii) Indian Army Reserve. 


§. In addition to the soldiers and others in permanent em- Indian Reserve 
ployment, a reserve for the Indian Army is maintained under the jane Act, 
authority of the Indian Reserve Forces Act, 1888.2 This act — 
provides for two classes of Reserve, viz., the Active and the 
Garrison, but the latter has been allowed to die out, and all 
reservists now belong to the Active Reserve. The only difference 
between them was that men of the Garrison Reserve were not 
available for service beyond the limits of British India. 


G. A reservist is required to appear for training or muster Obligations of 
according to the regulations of his branch, and when called up ‘? eervist. 
for service; at other times he pursues his ordinary civil avoca- 
tions but must keep his commanding officer informed of his 
address and cannot leave India without permission. In return 
for these obligations a reservist receives pay at a lower rate than 
is issued to the soldier or other enrolled person whose services 
are permanently utilized. The reservist is subject to military 
law at all times, and can therefore be tried by court-martial for 
any military offence committed by him; he is also subject to the 
jurisdiction of the ordinary criminal courts for certain military 
offences specified in section 6 of the Indian Reserve Forces Act. 


7. The reserve is composed, for the most part, of men trans- Composition of 
ferred to it from the colours at their own request, who serve on the reserve. 
the conditions contained in their original enrolment documents, 
subject to certain modifications therein agreed to by them on 
their transfer to the reserve. In certain corps, however, (¢.g., 
the Supply and Transport Corps and the Military Railway Com- 


393 Indian Arma Rules, 1909, Schedule I. 
98 A. B., I., Vol. II. 
344 Act IV of 1888. Seo Part III of this Manual. 
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Ch. VII. panies) direct enrolments in the reserve are permitted, and in the 
_—— Supply and Transport Corps commissions as Native Officers of 
the Reserve are granted to Indian gentlemen who are suited for 

such employment. 


(iv) Other Forces existing in India. 
pelistary reilee, 8. In addition to the Indian Regular Army, its Reserve, and 


Levies. the Volunteer Force, which last (being governed by the Army 
Act?** when subject to military law) is outside the scope of 
this work, the Indian Government maintains a number of mili- 
tary or semi-military bodies under various names, e.g., mili- 
tary police, militia, and levies. The discipline of these iz 
generally provided for by a special enactment,?** but in some 
cases?*? the military code of the Indian Army has been applied 
to such forces by notifications under section 5 of the Indian Army 
Act or the corresponding article of the Indian Articles of War, 
now repealed. 


Imperial Serve =. Lastly there are the Imperial Service Troops. These are 

PEOOU: bodies of troops maintained by the rulers of various Native States 
in India with a view to their active co-operation with the regular 
torces of the Crown in the defence of the Empire. The Imperial 
Government assists the States concerned with advice as to the 
instruction of these troops, a staff of imspecting officers being 
maintained for the purpose, but their command and discipline 
are entirely in the hands of their own rulers, and they are not 
subject to the military code of the Indian Army, (as such), 
being in fact the troops of allied States and subject only to their 
own codes of military law. To obviate the difficulties which 
this might give rise to on service, the Indian Government has 
concluded a series of agreements with the rulers of the States 
concerned, under which arrangements are made for the command 
and discipline of these troops when beyond the frontiers of their 
owa States. In these agreements each ruler has consented to 
enact as the State law applicable to his Imperial Service Troops, 
when on active service, a law which embodies, mutatis mutandis, 
the provisions of the Indian Articles of War (now the Indian 
Army Act) for the time being in force. The State laws to which 
they are subject in time of peace are contained in the Rules for 
the punishment of crime in Imperial Service Troops to which 
reference is made below. 


pageant 10. The effect of the above arrangement?" is as follows :-— 
pline a Imperial Service Troops, when moved beyond the frontier of 
Troops. their own States, are under the orders and command of the 


officer commanding the division, brigade, contingent or force in 
which they are employed and are amenable— 


(a) in peace time, to the ‘‘ Rules for the punishment of 
crime in Imperial Service Troops,’’ 


eed —_ =n ee es ee me 





398 Indian Volunteers’ Act. 1869. section 8. 
$96 E.qg.. The Burma Military Police Act, 1887, and the North-West 
ponder Military Police Act. 1904. 
297 K.g., The Malwa and Meywar Bhill Corps. 
ten See” Field Service Regulations, Fart IY. Indian Supplement, 
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(b) when employed on active service, to a State Code 
which embodies the provisions (mutatis mutandis) 
of the Indian Army Act. 


On active service the officer commanding the force in which 
they are employed is authorised to administer the provisions of 
the State law which embodies the Indian Army Act. He is 
empowered to enforce discipline by assembling courts-martial 
similar to those held under the Indian Army Act. British or 
native officers of the Indian army cannot, however, be detailed to 
serve on these courts-martial, which must be composed of officers 
of the State troops, though a British officer of the force may, if 
2 sae for, be detailed to act as superintending officer or judge- 
advocate. 


Punishments awarded by such courts-martial must be exe- 
cuted under the orders of the head of the State or by some person 
to whom the requisite authority has been delegated by him. 


Ch. VI. 
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a2 


ACT VIII OF 1911. 


An Act to consolidate and amend the law relating to the 
;government of His Majesty’s Native Indian Forces. 


WHEREAS it is expedient to consolidate and amend the law 
relating to the government of the Native officers, soldiers and 
other persons in His Majesty’s Indian Forces; It is hereby 
enacted as follows :— 


CHAPTER I. 


PRELIMINARY. 


1. (1) This Act may be called the Indian Army Act, 1911. — Short title and 


(2) It shall come into force on such date as the Governor mere ares 
General in Council may, by notification in the Gazette of India, 
direct in this behalf. 


NOTE. 
(2) For notificaticn issued under this sub-section, eee Part IV. 
Application of Act. 


2. (1) The following persons shall be subject to this Act, persons subject 
namely :— to Act. 


(a) Native officers and warrant officers; 

(b) persons enrolled under this Act; 

(c) persons not otherwise subject to military law, who, on 
active service, in camp, on the march, or at any 
frontier post specified by tha Governor General in 
Council by notification in this behalf, are employed 
by, or are in the service of, or are followers of, or 
accompany any portion of, His Majesty's Forces : 


Provided that if any person claims to belong to a class to 
4445Vict, Which the Army Act is, and this Act is not, applicable, the 
e. 55. burden of proving that he belongs to that class shall lie upon him. 


(2) Every person subject to this Act under sub-section (2), 
clause (a) or (b), shall remain so subject until duly discharged or 
dismissed 


Nore. 


(1) “Native officers and warrant officers.—See secticn 7 (2), (3). 


3 Persons enrolled.—See sections 8 and 9. All persons subject to this 
Act nicer clause (a) or tb) of of this Perth Onentes are £0 pbohak’ ay times 


C I, paragrap As to 
ll aly br ng (e), ous pecs OE 
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(2) Duly discharged or dismissed.—See Chapter HII of the Act and 
also, for dismissal as a court-martial sentence, see section 43, A 
who has once become subject tu Indian military law under clause (a) or 
(b) above only ceases to be subject to it when he dies or is formally 
discharged or dismissed. The difference between dismissal and discharge 
is that the former does, while the latter does not, imply oulpability. 
The regulations therefore provide that a person who is dismissed forfeits 
all claim to pension or gratuity, while one who is discharged receives 


whatever pension or gratuity he may be entitled to under the regulations 
applicable to his case. 


Special provision 3. (1) The Governor General in Council may, by notification, 

an to maar ie er direct that any persons or closs of persons subject to this Act 
under section 2, sub-section (1), clause (c), shall be so subject as 
Native officers, warrant officers or non-commissioned officers, and 
may authorize any officer to give a like direction with respect to 
any such person and to cancel such direction. 


(2) All persons subject to this Act other than officers, warrant 
officers and non-commissioned officers shall, if they are not 
persons in respect of whom a notification or direction under sub- 
section (1) is in force, be deemed to be of a rank inferior to that 
of a non-commissioned officer. 


Nore. 


(1) The status conferred under this provision is a personal one, and 
does not entitle its holder to any military command See Part I. Chapter 
II, paragraph 2. 


; 4. Every person subject to this Act under section 2, sub- 
Ofoer of persons section (1), clause (c), shall, for the purposes of this Act, be 
snilitary aw deemed to be under the commanding officer of the corps, depart- 
under section 2. ment or detachment (if any) to which he is attached, and if he is 
clause (¢). not attached to any corps, department or detachment, under the 
command of any officer who may for the time being be named as 
his commanding officer by the officer commanding the force with 
which such. person may for the time being be serving, or of any 
other prescribed officer, or, if no such officer is named or pre- 
scribed, under the command of the said officer commanding the 

force : 


Provided that an officer commanding a force shall not place a 
person under the command of an officer of official rank inferior 
to that of such person if there is present at the place where such 
person is any officer of higher rank under whose command he 
can be placed. 


Powers ‘to apply SG. (1) The Governor General in Council may, by notification, 
fict to certain |. apply all or any of the provisions of this Act to any force raised 
Government of and maintained in India under the authority of the Governor 
gndie General in Council. 


(2) While any of the provisions of this Act apply to any such 
force, the Covernor General in Council may, by notification, 
direct by what authority any jurisdiction, powers or duties inci- 
dent to the operation of these provisions shall be exercised or 
performed in respect of that force. 
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G. (1) Whenever persons subject to this Act are serving out omoersto exer 
of India under an officer not subject to the authority of the cise powers in 
Governor General in Council, the Governor General in Council [2%,0f foreign 
may prescribe the officer by whom the powers which, under this 
Act, may be exercised by officers commanding armies, divisions 


and brigades, shall, as regards such persons, be exercised. 


(2) The Governor General in Council may confer such powers 
either absolutely, or subject to such restrictions, reservations, 
exceptions and conditions as he may think fit. 


Norte. 


_ Rule 160 is framed under this section and confers (subject to certain 
limitations as to dismissal and discharge) the powers of a divisional 
Commander upon each of the fullowing officers :— 


The officer commanding in North China. 

The officer commanding in South China. 

The officer commanding in Ceylon. 

The officer commanding mm the Straits Settlements. 
The officer commanding in Egypt. 


For what these powers are, sce sections 14, 19, 21, 28, 102, 103, 108 
aul 112 of the Act, and Rules 13, 156, 157 an 163. 


Definitions. 


7. In this Act, unless there is something repugnant in the Definitions. 
subject or context,— 
(1) ‘‘ British officer ’’ means a person holding a commission 
in His Majesty's land forces : 
(2) ‘* Native officer ’’ means a person commissioned, gazetted 
or in pay as an officer holding a Native rank in His Majesty’s 
Indian Forces : 
(8) ‘‘ warrant officer ’’ means a person appointed, gazetted or 
in pay as a Native warrant officer in His Majesty’s Indian Forces : 


(4) ‘‘ non-commissioned officer’’ means a person attested 
under this Act holding a Native non-commissioned rank in His 
Majesty’s Indian Forces, and includes an acting non-commis- 
sioned officer : 

(5) ‘‘ officer ’’ means a British officer or Native officer, but 
does not include a warrant officer or non-commissioned officer : 


(6) ‘* commanding officer,’’ when used in any provision of this 
Act with reference to any separate portion of His Majesty's 
forces or to any department, means the British officer whose 
duty it is under the regulations of the army, or, in the absence 
of any such regulation, by the custom of the service, to discharge 
with respect to that portion of the forces or that department the 
functions of commanding officer in regard to matters of the 
description referred to in that provision : 


(7) ‘* superior officer,’’ when used in relation to a person sub- 
ject to this Act, includes a warrant officer and a non-commis- 
sioned officer; and, as regards persons placed under his orders, 
ri hic officer or non-commissioned officer subject to the Army 
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(8) ‘‘ army,” ‘‘ division’ and ‘‘ brigade ’’ mean respectively 
an army, division or brigade which is under the command of an 
officer subject to the authority of the Governor General in 
Council : 

(9) ‘* corps '* means any separate body of persons subject to 
this Act or the Army Act which is prescribed as a corps for the 
purposes of all or any of the provisions of this Act: 


(10) ‘* independent brigade '’ means a brigade which does not 
form part of a division : 


(11) ‘‘ department '’ includes any division or branch of a 
department : 

(12) ‘‘ enemy "’ includes all armed mutineers, armed rebels, 
armed rioters, pirates and any person in arms against whom it is 
the duty of a person subject to military law to act: 


(13) ‘‘ active service,’’ as applied to a person subject to this 
Act, means the time during which such person is attached to, 
or forms part of, a force which is engaged in operations against 
an enemy, or is engaged in military operations in, or is on the 
line of march to, a country or place wholly or partly occupied 
by an enemy, or is in military occupation of any foreign country : 


(14) ‘‘ military custody '’ means the arrest or confinement of 
& person according to the usages of the service : 


(15) ‘*‘ military reward "’ includes any gratuity or annuity 
for long service or good conduct, any good conduct pay, good 
service pay or pension, and any other military pecuniary reward : 


(16) ‘* court-martial '’ means a court-martial held under this 
Act: 


(17) ‘‘ criminal court '’ means a court of ordinary criminal 
justice in British India, or established elsewhere by the author- 
ity of the Governor General in Council : 

(18) ‘‘ civil offence ’’ means an offence which, if committed 
in British India, would be triable by a criminal court : 

_ (19) ** offence "’ means any act or omission punishable under 
this Act, and includes a civil offence as hereinbefore defined : 

(20) ** notification '’ means a notification published in the 
Gazette of India: 


(21) *‘ prescribed ’’ means prescribed by rules made under 
this Act: and 


(22) all words and expressions used herein and defined in the 
Indian Penal Code and not hereinbefore defined shall be deemed 
5 have the meanings respectively attributed to them by that 

e. 


XLV of 19860, 


Nore. 
(4) Attested.—See sections 11 and 12 of thig Act and Rules 8 and 9. 
Only “‘ attested ” persons are eligible for non-commissiqned rank. 

(9) Prescribed.—See Rule 161. 
(43) The terms of this definition are apparently wider than the 
ding one in the (British) Army Act in that it covers the perio’ 
when a peraon ia on the line of march to a country or place wholly or 
partly occupied by an enemy. It has, however, been ruled that ‘‘ even 


Enrulment and Attestation. 105 


before embarkation troops under orders tu proceed to the seat of war are 

attached to, or form of, a force which is engaged in operations 

inst the enemy ”’ and are therefore on active service for the purposes 

of the any Act. (Note to section 189 of the any Act in tho War 

reocaghpre - L.) The position is therefore practically the same urdcer 
oth Acts. 


A person is ‘‘ on the line of march ’’ from the time he parades fur 
the original march until he arrives at his ultimate destination. 


(23) Extracts from the Indian Penal Code giving definitions likely to 
be useful to persons administering this Act will be found in Part III 
of this Manual. 


CHAPTER II. 
ENROLMENT AND ATTESTATION. 


Enrolment. 


8. Upon the appearance before the prescribed enrolling officer paket _— 
of any person desirous of being enrolled, the enrolling officer °“° 7% °™O™* 
shall read and explain to him, or cause to be read and explained 
to him in his presence, the conditions of the service for which 
he is to be enrolled; and shall put to him the questions set forth 
in the prescribed form of enrolment, and shall, after having 
cautioned him that if he makes a false answer to any such 
question he will be liable to punishment under this Act, record 
or cause to be recorded his answer to each such question. 


Nore. 


Enrolling officer-—See Rule 7 (A). 


The conditions of service are, in the forms of enrolment at present 
prescribed, embodied in the questions which are put tv the person to be 
enrolled, and his acceptance of these conditions is duly recorded therein. 
For list of classes to be enrolled, see A. BR. J., Vol II 


9. If, after complying with the provisions of section 8, the Enrolment. 
enrolling officer is satisfied that the person desirous of being 
enrolled fully understands the questions put to him and con- 
sents to the conditions of service, and if he perceives no impedi- 
ment, he shall sign the enrolment paper, and the person shall 
then be deemed to be enrolled. 


Nore. 


The person enrolled also signs the paper, as indicating his acceptance 
of the conditions of hia service. When the formalities of enrolment 
have been completed in accordance with this section, the enrolling officer 
is required to send the enrolment paper te the custudian of the long roll 
of the corps or department for which the person has been enrolled, or 
if more than one long roll is maintained in such corpsor department, 
to the custodian of one of such rolls. Rule 7 (B). 


10. Every person who has for the space of six months been Prosamption 
in the receipt of military pay and been borne on the rolls of any plies eee 
corps or department (of which the last pay statement, if pro- : 
duced, shall be evidence) shall be deemed to have been duly 

enrolled, and shal? not be entitled to claim his discharge on the 

ground of illegality or irregularity in his enrolment. 
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Attestation. 
Persons to be 11. The following persons shall be attested, namely :— 
attested. 


(a) ofl persons enrolled as combatants; 


(b) all other enrolled persons prescribed by the Governor 
General in Council. 


Nore. 


Attestation involves no further liabilities beyond those assumed at 
enrolment, but confers upon theattested person certain privileges. It is 
reserved for combatants and such higher classes of non combatants as 
Government considers deserving of being treated in a similar manner to 
combatants. See Rule 8 The diacharge uf an attested person can, as a 
rule, only be authorized by the higher military authorities, while that of 
an enrolled person who has not been attested (e.g., recruits and followers) 
can be authodaed by his commanding officer, See Rule 18. Only 
attested persuns are eligible for non-commissioned rank. 


Mode of attestae 22» (1) When a person who is to be attested is reported fit 

tion. for duty, or has completed the prescribed period of probation, an 
oath or affirmation shall be administered to him in the pre- 
scribed form by his commanding officer in front of his corps or 
such portion thereof or such members of his department as may 
be present or by any other prescribed person. 


(2) The form of oath or affirmation prescribed under this 
section shall contain a promise that the person to be attested 
will be faithful to His Majesty, His heirs and successors, and 
that he will serve in His Majesty’s Indian Forces and go wherever 
he is ordered by land or sea, and that he will obey all commands 
of any officer set over him, even to the peril of his life. 


(8) The fact of an enrolled person having taken the oath or 
affirmation directed by this section to be taken shall be entered 
on his enrolment paper, and authenticated by the signature of 
the officer administering the oath or affirmation. 


Norte. 


_ The proper authority to attest a person subject to this Act is generally 
his immediate commanding officer who should do so inthe ceremonial 
manner here indicated. For list of other “ attesting officers ” see Rule 9 
(3). The oath or affirmation to be administered un attestation is set 
forth in Rule 9 (A), the notes to which contain its translation into certain 
vernacular languages. 


CHAPTER III. 


Dism1ssaL AND DISCHARGE. 


Dismissal b 13. The Governor General in Council or the Commander-in. 
oii Geunell” Chief in India may dismiss from the service any person subject 
and Commander- to this Act. 

in-CGhief in India. 
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14. An officer commanding an army, division or brigade, or Dismissal by 
any prescribed officer, may dismiss from the service any person officer command- 


e . e in arm divi- 
serving under his command other than a Native officer. sien, brigade, 
¢ 


te, 
NOotE. 


Native officers receive their commissions from the Governor General 
in Council and only the higher authorities are therefore empowered to 
dismiss them. Similar restiictions are, by Rule 13, placed on their 
discharge otherwise than at their own request or when invalided. 


15. Every person sentenced by any court-martial or by any Dismissal of 
criminal court to transportation or to rigorous imprisonment for °v!<ts- 
any term exceeding three months, shall be dismissed from the 
service by his commanding officer : 

Provided that on active service any such person may be re- 
tained to serve in the ranks, and his service therein shall be 
reckoned as part of his term of transportation or imprisonment. 


Nore. 


Rule 12 shows how and when the immediate commanding officer of 
the convict is to perform tle duty imposed upon him by this section. 


Senienced.—In the case of a court-martial sentence which requires cone 
firmation, this refers to the sentence in its final form after disposal by 
the confirming officer. In the case of a summary court-martial, it refers 
to the sentence as promulgated, t.e., in ordinary cases the sentence passed 
by the court, and in cases falling under the proviso to section 101 the 
sentence as approved by the superior authority therein specified. 


The subsequent reduction of a court-martial sentence by an officer 
acting under section 102 or 112 does not, of itself, operate to re-admit 
the convict to the service, and a separate order under section 112 (4) is 
necessary to effect this. If, however, a trial where the sentence exceeds 
three monthe’ rigorous imprisonment 18 sct aside, or if a similar sentence 
is annulled for illegality, any action taken in consequence of such trial 
or sentence, and whose legality depends thereon, becomes nujl and void. 
In such cases no order of re-admission is necessary as the original order 
of dismissal has fallen to the ground. The correct course in such a case 
is, however, for the commanding officer to formally cancel his ordor of 
cismissal. 

Paragraphs (B) and (C) of Rule 12 show how the case of a person 
sentenced by a criminal court should be dealt with, and are necessitated 
by the system of criminal appeal which exists in India. Theylare in- 
tended to prevent the injustice which might be caused by the summary 
dismissal of a person whose sentence, in its final form, did not warrant 
Buch @ consequence. The sentence as finally dealt with by the appellate, 
or other superior, court takes the place of the original sentence and the 
extent of such final sentence is consequently the test as to whether dis- 
missal shall follow or not. If therefore, ina case falling under Rule 12 
(C), the commanding officer has not waited for the decision of the superior 
court and the final sentence is one of less than three months’ rigorous im- 

risonment, his order of dismissal falls tothe ground and should—as 
in the case already discussed—be formally cancelled. On the other hand, 
the reduction of a sentence, as an act of,clemency, by the Government 
of India or a Local Government does not, any more than similar action 
by the military authorities under section 102 or 112, operate to reinstate 
the convict, and a separate order under rection 112 (4) is necessary should 
his re-admiseion be considered desirable. 


Imprisonment for non-payment of a fine is not considered as part 
of the term to which a person is “ sentenced ” by # criminal court, ¢g.,@ 
sentence of three months’ rigorous imprisorment anda fine of Re. 100, or 
in default a further one month’s rigcrous imprisonment, dces not involve 
dismissal under this gectiun, even if the whole four months are undergone. 

, Before retaining a person for service in the ranks under the proviso to 
this section, the cummanding officer should, in the case of a sentenc 
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confirmed by a superior officer, refer tu such officer for his approval when- 
ever such reference can be made without undue delay or detriment to 
the public service. 

Discharge. 16. The prescribed authority may, in conformity with any 
rules prescribed in this behalf, discharge from the service any 
person subject to this Act. 

Norte. 

For authorities competent to authorize discharge see Rule 13 and table 
annexed thereto. The discharge of a persun who is, under the conditiuns 
of his enrolment, entitled to be discharged must be authorized and 
cone with all convenient speed (Rale 10) by the proper authorities 
(Bulesa 11 (A) and 13), Until it has been so completed the person remains 

subject to military law. Any unnecessary delay in completing his 

discharge would, however, give him good ground for somplait t. The 
words ‘‘ with all convenient speed’”’ have been held to mean “ without 

unreasonable delay under the circumstances,’ and will thus admit of a 

shoré delay when such ie absvlutely necessary. 


Soren ties q '7- Every enrolled person who is dismissed or discharged 
or discharged. from tho service shall be furnished by his commanding officer 
with a certificate, in the English language and in the mother 
tongue of such person (when his mother tongue is not English), 
setting forth— 
(a) the authority dismissing or discharging him; 
(b) the cause of his dismissal or discharge; 
(c) the full period of his service in the army. 


Discharge, etc 18. (1) Any person enrolled under this Act who is entitled 

out of India, = inder the conditions of his enrolment to be discharged, or whose 
discharge is ordered by competent authority, and who, when he 
is so entitled or ordered to be discharged, is serving out of India, 
and requests to be sent to India, shall, before being discharged, 
be sent to India with all convenient speed. 

(?) Any person enrolled under this Act who is dismissed 
from the service and who, when he is so dismissed, is serving out 
of India, shall be sent to India with all convenient speed. _- 

(3) If any such person has been sentenced by court-martial 
to any punishment, such punishment may be inflicted before 
he is sent to India. 

Nore. 


All convenient speed.— Fcr meaning of this phrase sec note to section 16, 


CHAPTER IV. 


SoMMARY REDUCTION AND PUNISHMENTS OTHERWISE THAN 
BY ORDER OF COURT-MARTIAL. 


poeta 19. (1) The Commander-in-Chief in India, an officer com- 

sioned officers, manding an army, division or brigade, or any prescribed officer, 
may reduce to s lower grade or to the ranks any non-commis- 
sioned officer under his command. 

(2) The commanding officer of an acting non-commissioned 
officer may order him to revert to his permanent grade as a non- 
commissioned officer or, if he has no permanent grade above the 
ranks, to the ranks. 

Nots. 
(1) Any prescribed officer. —-See Rule 162. 3 
(2) Commanding officer.—See section 7 (6) and A- R. I. Vol. II. 
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20. (1) The Commander-in-Chief in India may, subject to minor punish 
the control of the Governor General in Council, specify the minor ments. 
punishments to which persons subject to this Act shall be liable 
without the intervention of a court-martial, and the officer or 
officers by whom, and the extent to which, such minor punish- 
ments may be awarded. 


(2) Imprisonment in military custody may be specified as 
such a minor punishment, provided that— 


(a) the term of such imprisonment shall not exceed 
twenty-eight days; and 

(b) it shall not be awarded to any person of or dbove the 
rank of non-commissioned officer, or who, when he 
committed the offence in respect of which it is 
awarded, was of or above such rank. 


Note. 


The minor punishments which havo been specified under this section 
will be foundin A. R.1., Vol. JI. These punishments should only be 
awarded after investigation—see Rules 14 to 17. The same ones 
is applicable to the award of minor punishments by officers other than 
commanding officers. 


21. Whenever any weapon or part of a weapon forming part collective fines, 

of the equipment of a half squadron, battery, company or other 
similar unit is lost or stolen, the officer commanding the army, 
division or independent brigade to which such unit belongs may, 
after obtaining the report of a court of inquiry, impose a col- 
lective fine upon the Native officers, non-commissioned officers 
and men of such unit, or upon so many of them as, in his judg- 
ment, should be held responsible for such loss or theft. 


Nore. 


This section permits of collective responsibility for losses or thefts of 
arms being enforced. The amonnt and incidence of the fine to be 
imposed is regulated by Rule 157. See also wection 118 (2) (5). At 
present rules have only been framed as to losses or thefts of rifles, 
carbines and bolts, and fines cannot therefore be imposed in respect of 
any other weapons or parts of weapons. 


22. (1) For any offence, in breach of good order, the com- Punishment of 
manding officer of any corps or detachment on active service, in ;ertain Native 
camp, on the march, or at any frontier post specified by the 
Governor General in Council by notification in this behalf at 
which troops are stationed, may punish any Native follower of 
such corps or detachment who is subject to this Act under sec- 


tion 2, sub-section (1), clause (c)— 


(a) if such follower is not a menial servant, with im- 
prisonment for a term which may extend to thirty 
days, or with fine which may extend to fifty rupees : 

(b) if such follower is a menial servant, with imprison- 
ment for a term which may extend to seven days, 
or, if on active service, with corporal punishment 
not exceeding twelve strokes of a rattan. 


Appointment. 


Daties anu 
powers, 
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(2) Imprisonment awarded under this section may be carried 
out in a military guard, or in a jail, as ordered by the said 
commanding officer; and the officer in charge of any jail shall, 
on the delivery to him of the person of the offender, with a 
warrant, under the hand of the said commanding officer, detain 
the offender according to the exigency of the warrant or until he 
is discharged by due course of law. 


Nore. 


Corporal punishment under this rection is only awardable on active 
service, 

Warrant under the hand, ete.—Form Bin the fourth appendix to the 
rules, with necessary modifications, may be used in the preparation of 
such a warrant. 


Provost-Marshals. 


23. For the prompt and instant repression of irregularities 
and offences committed in the field or on the march, provost 
marshals may be appointed by the Commander-in-Chief in India 
or an officer commanding an army, division or independent 
brigade or an officer commanding the forces in the field; and the 
powers and duties of such provost-marshals shall be regulated 
according to the established custom of war and the rules of the 
service. 


24. (1) The duties of a provost-marshal so appointed are 
to take charge of prisoners confined for offences of a general 
description, to preserve good order and discipline, and to pre- 
vent breaches of the same by persons belonging or attached to 
the army. 


(2) The provost-marshal may punish, corporally, then and 
there, any person subject to this Act below the rank of non- 
commissioned officer who, on active service and in his view or 
in the view of any of his assistants, commits any breach of good 
order and military discipline : 


Provided that such punishment shall be limited to the neces- 
sity of the case, and shall accord with the orders which the 
provost-marshal may from time to time receive from the officer 
commanding the troops, and shall be inflicted with the regula- 
tion cat: 


Provided also that the orders of the said commanding officer 
shall in no case authorise such corporal punishment in excess 
of that awardable by sentence of a court-martial. 


(8) If the offender is not on active service or if the actual 
commission of the offence is not witnessed by the provost- 
marshal or any of his assistants, but sufficient proof can be 
obtained of the offender’s guilt, he shall report the case to the 
officer commanding the troops, who shall deal with the case as 
he may deem most conducive to the maintenance of good order 
and military discipline. 

Note. 


(2) Corporal punish m ent under thie clause is only awardable on active 
service. The punishment must be inflicted with the regulation cat and 


must not exceed that awardable by a court-martial, ¢e., must not exceed 
30 lashes. 
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CHAPTER V. 
OFFENCES. 


Offences in respect of Military Service. 


25. Any person subject to this Act who commits any of the Offences 
punishable with 


following offences, that is to say,— veath, 


(a) shamefully abandons or delivers up any garrison, 
fortress, post or guard committed to his charge, or 
which it is his duty to defend; or 


(b) in presence of an enemy, shamefully casts away his 
arms or ammunition, or intentionally uses words or 
any other means to induce any person subject to 
military law to abstain from acting against the 
enemy, or to discourage such person from acting 
against the enemy, or misbehaves in such manner 
as to show cowardice; or 

(c) directly or indirectly holds correspondence with, or 
communicates intelligence to, the enemy, or any 
person in arms against the State, or who, coming to 
the knowledge of any such correspondence or com- 
munication, omits to discover it immediately to 
his commanding or other superior officer; or 


(d) treacherously makes known the watchword to any 
person not entitled to receive it; or 


(e) directly or indirectly assists or relieves with money, 
victuals or ammunition, or knowingly harbours or 
protects, any enemy or person in arms against the 
State; or 

(f) in time of war, or during any military operation, in- 
tentionally occasions a false alarm in action, camp, 
garrison or quarters, or spreads reports calculated 
to create alarm or despondency; or 


(g) being a sentry in time of war or alarm, or over any 
State prisoner, treasure, magazine or dockyard, 
sleeps upon his post, or quits it without being regu- 
larly relieved or without leave; or 


(hk) in time of action, leaves his commanding officer or 
his post or party to go in search of plunder; or 

(i) in time of war, quits his guard, picquet, party or patrol 
without being regularly relieved or without leave; 
or 


(j) in time of war or during any militray operation, uses 
criminal force to, or commits an assault on, any 
person bringing provisions or other necessaries to 
the camp or quarters of any of His Majesty's 
forces, or forces a safeguard, or breaks into any 
house or any other place for plunder, or plunders, 
injures or destroys any field, garden or other pro- 
perty of any kind; 
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shall, on conviction by court-martial, be punished with death, or 
with such less punishment as is in this Act mentioned. 


Nore. 


(a) Shimefully abandons, etc.—This offence can only be committed by 
the person in charge of the garrison, post, etc., and not by the subordinates 
ander his command. The surrender of a place by an officer charged 
with ita defence can only be justified by the utmost arene hy such as 
want of pruvisions or water, the absence of hope of relief, and the 
certainty ur extreme probability that no further efforts could prevent 
the place, with its garrison, their arms and magazines, falling into the 
hands of the enemy. Unless the necessity is shown, the conclusion 
must be that the surrender or abandonment was shameful, and therefore 
a crime under this section. The word post includes any point or position 
(whether fortified or not) which a detachment may be ordered to hold: 
and the abandonment of a post would also inclade the abandonment uf 
a siege if there were no circumstances to‘warrant sucha measure. It has 
not the same meaning as in clauses (g) and (h), where it has reference to 
an individual. 


A charge under this clause must detail some circumstances which 
make the abandonment in a military sense shameful. 


(4) Enemy.—See section 7 (12). The term includes any person in arms 
against whom it is the duty of a person subject to military law to act. A 
soldier, therefore, who, when a comrade “runs amok,’ shows cowardice 
by refraining from acting against him, is liable to trial ander this clause. 


Shamefully casts away.—The charge must show the circumstances 
which make the actin a military sense shameful. The word ‘‘ shame- 
fully’? is held to mean by a positive and disgraceful dereliction of duty, 
and not merely through negligence or misapprehension or error of 
judgment. 


Intentionally.—The court may infer intention from the circumstances 
proved in evidence. A court may presnme the existence of any fact 
which it thinks likely to have happened, — being had to the common 
peep A events and human conduct. See Part I, Chapter V, para- 
graph 84. 


Person subject to military law.—This includes a person subject to the 
Army Act. 


(c) Directly or indirectly-—Correspondence with. or communication of 
intelligence to, the enemy is therefore au offence even when the corre- 
spondence or communication is indirect. The terms of the clause thus 
include any unauthorized communication of intelligence by indirect 
methods, such as sending letters to friends or to the press. 


(d@) Watchword includes parole, countersign and pass-word. 


The charge must show the circumstances which indicate treachery. 
See note to clause (4) as to the infere 1ce which courts are entitled to draw 
from facts proved in evidence. 


(e) Knowingly.—Evidence should, if possible, be given that the 
accused knew the person harboured or protected to be an enemy ora 
person in arms against the State ; but if the fact uf the harbouring or 
protecting is proved, the court may infer knowledge from the circum- 
stances. See note to clause (b) above. 


(9) The same offence when committe] by a sentry in circumstances 
which do not fall under this clause, is triable under clause (d) of section 
26. A sentry’s “ post ” means the spot where he is left to the observance 
of his duties by the officer or non-commissioned officer posting him, or any 
limits ially pointed ont as his walk. It 1s, however, not necessary 
that he should be regularly posted, and he will be liable if, being one of a 
guard or boly furnishing the sentry for the post, he has undertaken the 
duty nf sentry. 
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(h) Post, when used with respect to an individual, as in this clause 
and clause (g) above, means the position or place in which it may be the 
duty of s person to be, especially when under arms. In determining what, 


in any particular case, is a post, the court will use their military knowledge 
(zection 89). The place in which the person was posted is material and 
should be stated in the charge. 


(4) The words “ without being regularly relieved or without leave’’ are 
of the nature of an exception, and the principle laid down in section 105 of 
the Indian Evidence Act (see Chapter V, paragraph 83) applies. Therefore, 
though the charge mnst aver the absence of regular relief or leave, this 
need not Le proved, and the fact of the accused person having quitted his 
guard, etc., being established, it will be for him to show that he was 
tp relieved or had leave to do go ; nevertheless, any evidence bear- 
ing on this point which is known to the prosecutor should be adduced. 


(j) For definitions of c:imiual force and assault see Part III and note 
to section 27 (a) below. 


Rafeguard.— A safeguard is a paity of soldiers detached for the pro- 
tection of some person or persons, or of a particular village, house, or other 
property. A single sentiy posted from such party is still part of the safe- 
guard, and it is as c1iminal to force him by breaking into the house, cellar 
or other property under his especial care as to force the whole party. 


26. Any person subject to this Act who commits any of the Offences not 
following offences, that is to say,— ponies ae 


(a) strikes, or forces or attempts to force, any sentry; or 
(b) in time of peace, intentionally occasions a false alarm 
in camp, garrison or cantonment; or 


(c) being a sentry, or on guard, plunders or wilfully 
destroys or itjures any property placed under his 
charge or under charge of his guard; or 

(d) being a sentry, in time of peace, sleeps upon his post, 
or quits it without being regularly relieved or with- 
out leave; 


shall, on conviction by court-martial, be punished with im- 
Prisonment, or with such less punishment as is @n this Act 
mentioned. 


Nore. 


(5) Intenttonally.—Sce note to clause (b) of section 25 above. 
(d) Post.—See notes to clauses (g) and (h) of section 25 above. 


Mutiny and Insubordination. 


27. Any person subject to this Act who commits any of the Pantthable 
following offences, that is to say,— with death. 


(a) begins, excites, causes or joins in any mutiny; or 
(b) being present at any mutiny, does not use his utmost 
endeavours to suppress the same; or 


(c) knowing or having reason to believe in the existence of 
any mutiny, or of any intention to mutiny, or of 
any conspiracy against the state, does not, without 
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delay, give information thereof to his commanding 
or other superior officer; or 


(d) uses or attempts to use criminal force to, or commits 
an assault on, his superior officer, whether on or off 
duty, knowing or having reason to believe him to 


be such; or 
(ce) disobeys the lawful command of his superior officer; 


shall, on conviction by court-martial, be punished with death, or 
with such less punishment as is in this Act mentioned. 


Norn. 


(a)—(c) The term “ mutiny ” implies collective insubordination or a 
combination of two or more persons to resist or to indnce others to resist, 
lawful military authority. In framing a charge of mrtiny, the specific act 
or acts which are alleged to have constituted the offence should be stated. 
In clause (c) it will be noticed that the person who comes to know of an 
existing or intended mutiny will have performed his duty under this 
section if he gives information without delay cither to his commanding 
officer or to any other superior officer. Such information would naturally 
be given to the immediate superior of the person, who would, in his turn, 
be bound to transmit it to higher authority. 


(d) For definitions of “ criminal force’ and “ assan't’’ see Part TTI. 
The difference betwoen the offences mentioned in this clause will be clear 
from the following examples :— 


(i) A throws a stone at B. Jf the stone hits B, A has used criminal 
force ; ifit misses him, A has attempted to use c1:minal force. 


(ii) A, during an altercation with B, picks up a stone in a threatenin 
manner. If A intends, or knows it tobe likely, that this wil 
cause B to bolieve that A is about to throw the stone at him, 


A commits an assault on B. 


Supertor officer.~—See section 7, clause (7). A superior officer in plain 
clothes may be the subject of an offence under this clause, and it will 
depend onall the circumstances, juiged from a military standpoint, 
whether 9 court-martial shouli, or should not, hold that the offender 
knew or had reason to believe him to be his superior officer when he com- 
mitted the offence. 


(c) Lawful conmmand.—The command must be a specific command 
to an individual and justified by military, as well as by civil, law and 
usage. It must relate to military duty, that is to say, disobedience to it 
must tend to impede, delay, or prevent a military proceeding ; and it must 
be capable of execution by the person to whom it is addressed. A man who 
on being ordered to do a certain thing at some future time, uses words 
expressing an intention not to obey, aud is immediately confined, does not 
commit an offence under this section. He should be charged under 
section 28 (a) or 89 (i) according to the circumstances cf the case. A 
neglect to carry out an order, due to misapprehension or forgetfulness, 
docs not constitute an offence under this section, though non-compliance 
with an order through forgetfulness or negligence would be chargeable 
under section 89 (4). 


Disobedience to an order of a general nature, as for instance to a 
ental order or a paragraph in regulations, is not chargeable under 
this section, but under section 39, clause (h) or (i), as the case may be. 


A “superior officer’ whose command has been restricted, either by 
the terms of his commission or by regulations, cannot give a “lawfal 
command ”’ to a person who is, by the terms of such restriction, placed 
outside his control. 
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28. Any person subject to this Act who commits any of the lero ye - 
following offences, that is to say,— eath, 


(2) is grossly insubordinate or insolent to his superior 
officer in the execution of his office; or 


(b) refuses to superintend or assist in the making of any 
field-work or other military work of any description 
ordered to be made either in quarters or in the 
field; or 

(c) impedes a provost-marshal or an assistant provost- 
marshal, or any officer or non-commissioned officer 
or other person legally exercising authority under 
or on behalf of a provost-marshal, or, when called 
on, refuses to assist, in the execution of his duty, 
the provost-marshal, assistant provost-marshal, or 
any such officer, non-commissioned officer or other 
person ; 


shall, on conviction by court-martial, be punished with imprison- 
ment, or with such less punishment as is in this Act mentioned. 


Notes. 


(a) Superior officer.—See section 7 (7). The court will use their 
military knowledge (section 89) in deciding whethor the superior officer 
was, or was not, in the execution of his office. 


The charge should specify the conduct or language alleged to be 
insubordinate. 


As to insubordinate language used by an intoxicated man as a result 
of being confined, see note to section $2. 


(c) Provost-marshal.—See sections 23 and 24. 


The court may exercise their military knowledge as to whether a 
person was a provost-marshal, assistant provost-marshal or a person 
legally exercising authority under, or on behalf of, the provost-marshal ; 
but it will be open to the accused to show that the person he is charged 
with impeding was not properly oes provost-marshal or assistant 
ka hea ca a or was not legally exercising the above-mentioned 
authority. 


Desertion, Fraudulent Enrolment and Absence without Leave. 


29. Any person subject to this Act who deserts or attempts Doseetion, 
to desert the service shall, on conviction by court martial, be 
punished with death, or with such less punishment as is in this 
Act mentioned. 


Nore. 


Desertion must be distinguished from absence without leave, as to 
which see section 80 (d). 


The difference lies in the intention of the offender; in the latter 
case he intends to return, in the former he ordinarily intends never to 
return. He mpy, however, be guilty of desertion even when he intends 
to return if, by absenting himself, he intended to avoid some important 
military service. A man may be a deserter although he re-enrols 
himself, and although, in the first instance, his absence was authorised. 
The intention of the offender must be inforred from the surrounding 


12 


Harbonring 


deserter, 
absenee without 
leave, eto. 
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facts and the circumstances of the case. Seenote to clause (5) of section 
25 above. 


As to forfeiture of service for pension or gratuity, which follows 
upon desertion, and regulations as to restoration of service so for- 
feited, seo A. BR. I., Vol. I. The period between desertion and 
apprehension does not, under the prescribed conditions of enrolment 
(see first appendix to the rules), reckon as service towards discharge. 
Service rendered previous to desertion, though forfeited for purposes of 
pension or gratuity, reckons us service towards discharge. 


As to a man who absents himself from his corps or department and 
enlists again, see section 30 (c) and uotes thereto. 


See alao, as to deserters, sections 114, 123 and 126. 


30. Any person subject to this Act who commits any of the 
following offences, that is to say,— 


(a) knowingly harbours any deserter, or who, knowing, or 
having reason to believe, that any other person has 
deserted, or that any deserter has been harboured 
by any other person, does not without delay give 
information thereof to his own or some other superior 
officer, or use his utmost endeavours to cause such 
deserter to be apprehended; or 


(b) knowing, or having reason to believe, that a person is 
a deserter, procures or attempts to procure the 
enrolment of such person; or 


(c) without having first obtained a regular discharge from 
the corps or department to which he belongs, enrols 
himself in the same or any other corps or depart- 
ment; or 


(d) absents himself without leave, or without sufficient 
cause overstays leave granted to him; or 


(e) being on leave of absence and having received in- 
formation from proper authority that any corps or 
portion of a corps, or any department, to which he 
belongs, has been ordered on active service, fails, 
without sufficient cause, to rejoin without delay; or 


(f) without sufficient cause fails to appear at the time 
fixed at the parade or place appointed for exercise 
or duty; or ° 

(g) when on parade, or on the jine of march, without 


sufficient cause or without leave from his superior 
officer quits the parade or line of march; or 


(h) in time of peace, quits his guard, picquet or patrol 
without being regularly relieved or without leave; 
or 


(i) without proper authority is found two miles or upwards 
from camp; or 


(j) without proper authority is absent from his canton- 
ment or lines after tattoo, or from camp after re- 
treat-beating ; 
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shall, on conviction by court-martial, be punished with im- 
prisonment, or with such less punishment as is in this Act 
mentioned. 
Norte. 
(a) Knowing! y.—Seo note to clause (e) of section 25. 


(c) A person who leaves one corps or department and enrols himself 
in another does not, primd facie, commit the offence of deserting the 
service, though he irregularly and improperly exchanges one branch of 
that service for another. If, however, at the time of leaving his first 
corps or department. he had no intention of re-enrolling himself and 
only did so as an afterthought, or if he absented himself to avoid a 
particular service, ¢.g., service abroad, his offence is desertion, though 
@ conviction on a charge framed under this section would also be legal 
In deciding nnder which section a charge should be framed, the time 
which elapsed between the two acta will be an important element for 
consideration. In doubtful cases the charge should be framed under 
section 30 (c). 


If the offender is charged with desertion he should be tried in his 
original corps or department If heis charged with tho offence specified 
in this clause he may be tried eithor in his original corps or department, 
or in that into which he has fraudulently enrolled himself, and if not 
dismissed by the court which tries him or as a result of its sentence, 
may be held to serve in either corps or department. As a rule he 
should be tried in that in which it is intended to retain him. 


It will be noticed that the offence under thisclause can be committed 
by a person who belongs to acorps or department and enrols himself 
again in the same corps ur department. 

This provision is inserted to meet the case of the larger corps and 
oopere wens (e.g., the supply and transport corps) where a man might 
otherwise leave one portion of the corps or department and enrol himself 
in another with impunity. 

As to forfeiture of service towards pension or gratuity on conviction 
for this offence, see A. R.1., Vol. I, where the conditions under which 
service so forfeited may be restored are also laid down. 


(d) Ifit is proved that a person pubiec’ to military law has overstayed 
his leave, it will be for him to show that he had sufficient cause (eé.g., 
sickness or the uuexpected interruption of the ordinary means of transit) 
for doing so. If, however, any evidence as to the cause of his failure to 
return is known to the prosecutor, it should be adduced, leaving it to the 
court to decide as to the sufficiency of such cause. 


(6), (Sf), (9) Sufficient cause.—See note to clause (d) above. 


(f) Aman who is late for parade commits an offence under this 
clause, equally with one whe is altogether absent. 


(hk) See notes to section 25 (1). 


(1)—(j) Without proper authority.—Thoese words are of the nature of 
au exception, and onit being proveithat the accusel was found beyond 
fixed limits or absent after fixed hours, it will rest on him to show that 
he had the proper authority, —sea note to clause (1) of section 25 above. 


Disgraceful Conduct. 


31. Any person subject to this Act who commits any of the Disgraoefal 
following offences, that is to say,— conduct. 


(a) dishonestly misappropriates or converts to his own 
use any money, provisions, forage, arms, clothing, 
ammunition, tools, instruments, equipments or 
military stores of any kind, the property of Gov- 
ernment, entrusted to him; or 
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(b) dishonestly receives or retains any property in respect 
of which an offence under clause (a) has been com- 
mitted, knowing or having reason to believe the 
same to have been dishonestly misappropriated or 
converted; or 


(c) wilfully destroys or injures any property of Govern- 
ment entrusted to him; or 

(d) commits theft in respect of any property of Govern- 
ment, or of any military mess, band or institution, 
or of any person subject to military law, or serving 
with, or attached to, the army; or 

(e) dishonestly receives or retains any such property as is 
specified in clause (d) knowing or having reason to 
believe it to be stolen; or 


(f) does any other thing with intent to defraud, or to 
cause wrongful gain to one person or wrongful loss 
to another person; or 


(g) malingers or feigns or produces disease or infirmity in 
himself, or intentionally delays his cure or aggra- 
vates his disease or infirmity; or 


(h) with intent to render himself or any other person unfit 
for service, voluntarily causes hurt to himself or 
any other person; or 


(i) commits any offence of a cruel, indecent or unnatural 
kind, or attempts to commit any such offence and 
does any act towards its commission; 


shall, on conviction by court-martial, be punished with impri- 
sonment, or with such less punishment as is in this Act men- 
tioned. 

Nore. 


(a)—-(e) All these offences are also punishable under the ordinary law 
of British India. When committed against the property of persons or 
institutions other than those here provided for, the offenders must be 
dealt with by the civil power except in the case of offences committed 
on active service or outside of British India. See note to Rule 15. 

It will be noticed that the dishonest misappropriation or conversion 
of the property of a military mess, band or institution. or of any of the 
endividuale mentioned in clause (d), does not fall within the terms of 
clause (a), which alone deals with dishonest misappropriation or conver- 
sion. The dishonest misappropriation or conversion of such property, as 
distinct fromits theft, must therefore be dealt with either asa civil 
offence, or under section 91 (f) or $9 (i). 

For definitions of the terms used in these clauses, see Part III of 
this Manual. 

See section 86 (3) and notes thereto as to special findings admissible 
on charges under this section. 

(a) If no evidence is fortheoming as to the particular mode of mis- 
appropriation, the court may, in the absence of explanation from the 
acoused, infer that the property was misappropriated from the fact of 
its not having been properly utilised or accounted for. 

Each instance of misappropriation should be in a separate charge. 

A mere error or irregularity in accounts, or a mistaken misapplication 
of money or goods, does not constitute an offence under this section. 
There must be an intent to defraud on the part of the accused, either for 
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the benefit of himself or somebody else; and this must be particularly 
recellected in the case (for example) of a non-commissioned officer's 
accounts getting into confusion, through the neglect or carelessness of 


superiors. 

(da) Theft from a person subject to the (British) Army Act falls under 
this clause. 

For power to award corporal punishment for offences falling under 
this clause see section 45 (0). 


(f) Intent to defraud.—These words imply (1) deceit or an intention 
to deceive or in some cases mere secrecy, and (2) either actual 
or possible injury oran intent to expose some person either to actual 
injury or to a risk of possible injury by means of that deceit or secrecy. 
This intent is very seldom the only or the principal intention 
entertained by the fraudulent person, whose principal object is in 
nearly every case his own advantage. The “injurious deception” is usually 
intended only asa means to an end, though this does not prevent its 
being intentional. Hoth the first and second ingredients mentioned 
above must be present to constitute an ‘‘ intent to defraud.” 

Wrongful lose or wrongful gain.—See section 23 of the Indian Penal 
Cude in Part III of this Manual. 

(9) The charge should show in what way the acoused has majingerced 
or delayed his cure or what disease he has produced or aggravated. The 
‘nvoluntary production of delirium tremens by intemperate habits or 
venereal disease by immoral conduct does not fall within the terms of 
this clause. 

Peigning.—This term means not merely that a person reported himsclf 
sick when he wasrot sick, but that he reported himself sick when he 
knew that he was not sick and that he feigned or pretended certain 
symptoms which the medical officer was satisfied did not exist. 

Malingering isa feigning of disease, but of a more serious nature; 
implying some deceit snch as the previous application of a ligature, or 
the taking of some drug, or some otheract which, thongh it did not 
actually produce disease or retard a cure, yet produced the appearance of 
the discase said to exist. 

(h) Ina charge under this clause “ intent’ is of the essence of the 
offence, but if the act is shown to have Leen done wilfully and not 
accidentally the intent may often be inferred from its nature and 
the surrounding circumstances. For the definition of the term “ volun- 
tarily causes hurt ’’ see Indian Penal Code, eections 319 and 321, in Part 
Ill of this Manual. 


Intozication. 


32. Any person subject to this Act who is in a state of rotosication 
intoxication, whether on duty or not on duty, shall, on convic- 
tion by court-martial, be punished with imprisonment, or with 
such less punishment as is in this Act mentioned. 


Norte. 


Intoxication may be induced by opium or any similar drug, as well as 
by liquor. ‘This section creates only one single offence, vis., intoxication, 
and in all cases, whether the act was committed on duty or not on duty, 
the charge should be “ intoxication.’ If the offence was committed on 
duty, or after the accused had been warned for duty, the fact that the 
offence was £0 committed and the nature of the daty should be specified 
in oe spetemen: of Migs eens as od Sgr reign of the sa ie Aes 
a military point of view, an erefore i ro punishment is 
materially alfected by the circumstance. ei 

Nothing can justify person subject to military law who uees or 
attempts to use criminal force to his superior, and great care must 
therefore be taken to avoid bringing intoxicated persons in contact with 

superiors, 
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Mere abusive and violent used by a2 intoxicated man, as the 
result of being taken into ay should not be used as the ground for 
framing a charge under section 28 (a). If a court-martial is considered 
necessary, the cha should be framed for intoxication, the 
being treated as in the nature of riotous conduct only, and to that extent 
aggravating the offence, 


Offences in relation to Persons in Custody. 


Offences punishes 33. Any person subject to this Act who, without proper 

able with death. authority, releases any State prisoner, enemy or person taken 
in arms against the State, placed under his charge, or who negli- 
gently suffers any such prisoner, enemy or person to escape, 
shall, on conviction by court-martial, be punished with death, or 
with such less punishment as is in this Act mentioned. 


Without proper authority.—Sse nota to section 30, clauses (i), (j). 
The court will use their military knowledge (section 89) with respect to 
whether pny authority alleged by accused to exist was or was not 
sufficient. 


Negligently.—Noegligence has b3en defined by high jadicial authorities! 
as “the omission to do something which a reasonable man guided upon 
those considerations which ordinarily regalate the conduct of human 
affairs would do, or doing som3thing which a prudent and reasonable 
man would not do, ” and as “ doing so ne act which a person of ordinary 
care and skill would not do under the circumstances.” 


As to other prisoners and porsons in custody, see section $4 (b). 


Offence not 34. Any person subject to this Act who commits any of the 
ponieelle with following offences, that is to say,— 


(a) being in command of a guard, picquet or patrol, 
refuses to receive any prisoner or person duly com- 
mitted to his charge; or 

(b) without proper authority releases any prisoner or 
person placed under his charge, or negligently 
suffers any such prisoner or person to escape; or 

(c) being in military custody, leaves such custody before 
he is set at liberty by proper authority; 


shall, on conviction by court-martial, be punished with im- 
prisonment, or with such less punishment as is in this Act 
mentioned. 


Nore. 
(b) See notes to section 33. 
(c) Military custod y.—See section 7 (14). 


Offences in relation to Property. 


Offences in 35. Any person subject to this Act who commits any of the 
shanti following offences, that is to say,— 


(a) commits extortion, or without proper authority exacts 
from any person carriage, porterage or provisions; 
or 


1 Per Baron Alderson Blyth v. Birmingham Waterworks (1856). The second 
oe is from the report of Bridges v. Nurth London Rastjwuy (1874), L. R.,7 H. L., 
p. 
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{b) in time of peace, commits house-breaking for the 
purpose of plundering, or plunders, destroys or 
. damages any field, garden or other property; or 
(c) designedly or through neglect kills, injures, makes 
away with, ill-treats or loses his horse or any 
animal used in the public service; or 


(d) makes away with, or is concerned in making away 
with, his arms, ammunition, equipments, instru- 
ments, tools, clothing or regimental necessaries; or 


(e) loses by neglect anything mentioned in clause (d); or 


{f) wilfully injures anything mentioned in clause (d) or 
any property belonging to Government, or to any 
military mess, band or institution, or to any person 
subject to military law, or serving with, or attached 
to, the army; or 

(g) sells, pawns, destroys or defaces any medal or decora- 
tion granted to him; 


shall, on conviction by court-martial, be punished with imprison- 
ment, or with such less puishment as is in this Act mentioned. 


Nore. 


(a) Extortion.—See Indian Penal Code, section 383, in Part III. 
Without proper authorify.—S8ee first note to section 83. 
(6) House-brenking.—See Indian Penal Code, section 445 in Part ITI. 


Other property.—This must be ejusdem generis, i.e., of the samo kind, 
aga field or garden. As to plundering in time of war, see section 25 (7). 


(d) Making away with is distinct from theft, ns it applics only to 
goods in a man’s own possession and which, therefore, he cannot in law 
steal. Unless there is some positive act, such es pawning, solling or 
destruction, a charge for “ making away with’ shonld not be preferred, 
one for “ losing ’’ under clause (e) being substituted. 


(e) This is not intended to punish a man for deficiency in his kit 
occasioned by accident or mere carelessness rather than by culpable 
neglect. On the other hand, the fact that a man has not got his arms, etc., 
at a time when it was his duty to have them, is prima facie evidence of 
his having lost them by neglect, and the court may call on him to show 
that the loss was not occasioned by any fault on his part. The prosecu- 
tor should invariably call evidence to show that the articles said to be 
lost were in the possession «f accused on a date previous to that men- 
tioned in the charge. 


(f) In charges under this clause the prosecutor must adduce 
evidence which will prove, or enable the court to infer, that the injury 
was not accidental. If the injury appears to be the result of neglect, it 
will be for the court to determine whether the neglect was wilful and 
intended to injure the arms, etc., or was mere carelessness. In the latter 
case no offence under this clause will have been committed. 


Offences in relation to False Documents and Statements. 


36. Any person subject to this Act who commits any of the False accusa- 
following offences, that is to say,— eg 


(a) makes a false accusation against any person subject to iooeeneee: 


military law, knowing such accusation to be false; 


False answers 
on enrolment. 


Offences 10 
relation to 
courts-martial. 
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(6) in making any complaint under section 117, know- 
ingly makes any false statement affecting the 
character of any person subject to military law, or 
knowingly and wilfully suppresses any material 
fact; or 

(c) obtains or attempts to obtain for himself, or for any 
other person, any pension, allowance or other ad- 
vantage or privilege by a statement which is false, 
and which he either knows or believes to be false 
or does not believe to be true, or by making or 
using a false entry in any book or record, or by 
making any document containing a false statement, 
or by omitting to make a true entry or document 
containing a true statement; or 


(d) knowingly furnishes a false return or report of the 
number or state of any men under his command or 
charge, or of any money, arms, ammunition, cloth- 
ing, equipments, stores or other property in his 
charge, whether belonging to such men or to Gov- 
ernment or to any person in or attached to the 
army, or who, through design or culpable neglect, 
omits or refuses to make or send any return or 
report of the matters aforesaid; 


shall, on conviction by court-martial, be punished with im- 
prisonment, or with such less punishment as is in this Act 
mentioned. 


Norte. 


(2) A mere false statement, not involving an accusation, is not within 
this clause. 


37. Any person having become subject to this Act who is 
discovered to have made a wilfully false answer to any question 
set forth in the prescribed form of enrolment which has been 
put to him by the enrolling officer before whom he appears for 
the purpose of being enrolled, shall, on conviction by court- 
martial, be punished with imprisonment, or with such less 
punishment as is in this Act mentioned. 


Note. 


For use of the enrolment document as evidence of answers made on 
enrolment, see section 91 and notes thereto. 


Offences in relation to Courts-martial. 


38. Any person subject to this Act who commits any of the 
following offences, that is to say,— 


(a2) when duly summoned to attend as a witness before a 
court-martial, intentionally omits to attend, or re- 
fuses to be sworn or affirmed or to answer any 
question, or to produce or deliver up any book, 
document or other thing which he may have been 
duly warned and called upon to produce or deliver 
up; or 
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(b) intentionally offers any insult or causes any interrup- 
tion or disturbance to, or uses any menacing or 
disrespectful word, sign or gesture, or is insubor- 
dinate or violent in the presence of, a court-martial 
while sitting; or 

(c) having been duly sworn or affirmed before any court- 
martial or other military court competent to ad- 
minister an oath or affirmation, makes any state- 
ment which is false, and which he either knows or 
believes to be false or does not believe to be true; 


shall, on conviction by court-martial, be punished with im- 
prisonment, or with such less punishment as is in this Act 
mentioned. 


Nore. 


There is in this Act no reatriction, similar to that in tho (British) 
Army Act, debaniing a court-martial from trying any of the offences speci- 
fied in this section when committed in respect of itself. In all cases 
reported by courts-martial uuder Rule 136, and in many other cases, 
the members are, however, andwidually disqualified, under Rule 29, 
from sitting at the second trial, so that the result is practically the 
same. A commanding officer cannot, except with the ranction of super- 
ior authority or in a grave emergency, try by summary court-martial 
an offence under this section committed against his own authority when 
sitting at another trial. See section 74, proviso (l). If a person subject 
tothe Indian Army Act is tried for any of the offences specified in 
clauses (a) and (b) of this section when committed in respect of a court- 
martial under the (British) Army Act the chargeshould be framed under 
section 39 (1), as such a court is not a “ court-martial’ for the purposes 
of this Act. See section 7 (16). The terms of clause (c) are, however, wide 
enough to cover the giving of false evidence hefore an Army Act court, 
or before a court of inquiry sitting under either Act if such court has 
been empowered to administer an vath or affirmation. 

See Rule 1386 and notes thereto, for manner of dealing with similar 
yeaa when committed by civilians or by persons subject to the Army 

c e 


Miscellaneous Military Offences. 


39. Any person subject to this Act who commits any of the Miscellaneous 
following offences, that is to say,— pr ehetd 


(a) being an officer or warrant officer, behaves in a manner 
unbecoming his position and character; or 


(b) strikes or otherwise ill-treats any person subject to 
this Act being his subordinate in rank or position; 
or 


(c) being in command at any post or on the march, and 
receiving a complaint that any one under his com- 
mand has beaten or otherwise maltreated or 
oppressed any person, or has disturbed any fair or 
market, or committed any riot or trespass, fails to 
have due reparation made to the injured person or 
to report the case to the proper authority; or 

(d) by defiling any place of worship, or otherwise, inten- 
tionally insults the religion or wounds the reli- 
gious feelings of any person; or 
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(e) attempts to commit suicide and does any act towards 
the commission of such offence; or 


(f) being below the rank of warrant officer, when off duty, 
appears, without proper authority, in or about 
camp or cantonments, or in or about, or when 
going to or returning from, any town or bazar, 
carrying a sword, bludgeon or other offensive 
weapon; or 

(g) directly or indirectly accepts or obtains, or agrees to 
accept or attempts to obtain, for himself or for 
any other person, any gratification as a motive or 
reward for procuring the enrolment of any person, 
or leave of absence, promotion or any other ad- 
vantage or indulgence for any person in the service; 
or 

(h) neglects to obey any general or garrison or other 
orders; or 

(i) is guilty of any act or omission which, though not 
specified in this Act, is prejudicial to good order 
and military discipline; 


shall, on conviction by court-martial, be punished with im- 
prisonmem, or with such less punishment as is in this Act 
mentioned. 


Norsg. 


(a) This clause should not be resorted to where the offence is one speci- 
fically provided for elsewhere. In charges under this clanse and clause 
(:) the court will use their military knowledge (section 89) as to whether 
the act charged is unbecoming the position and character of an officer 
or warrant officer, or prejudicial to good order and military discipline. 
The mere description of an act or omission by one of these terms does 
not make it either “ unbecoming ” or “ prejudicial,” and a court- i 
ought not to convict unless convinced that the conduct charged (1) was 
committed by the accused and (2) was, having regard to the conduct itself 
and the circumstances in which it took place, unbecoming to the position 
and character of the person charged, or prejudicial to good order and 
military discipline, as the case may be. 


(d) Intentionally.—Intention may be inferred from the circumstances 
pa & person is presumed to intend the natural consequence of his 
action. 


(f) Without proper authority.—See notes to section 30 (£), £3). 


(g) Grattfication.—This term is not restricted to a pecuniary gratification 
or & gratification estimable in money. The offence is complete if the 
gratification is given with the intention indicated, and it isnot necessary 
that the enrolment or other object should be actually procured. An 
attempt to obtain a gratification (¢.7., by asking for it) is punishable 
equally with the actual receipt of one. An attempt to give a grati- 
fication (e.g. an offer of a bribe) is an abetment of the offence by way of 
instigation and is punishable under section 40. 


(1) To sustain a charge under this clause, it is, except as mentioned 
below in the case of a summary court-martial, absolutely necessary that 
the charge should recite the words of the Act, That is to say, there 
must be charged an “act” or “ omission,” as the case may be, “ pre- 
judicial to good order and military discipline.’” Since, however, the 
proceedings of a summary court-martial are, if the merits of the case are 
not affected, not to be set aside on merelytechnical grounds (see 
section 102),an officer reviewing the proceelinre of such a court may 
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subject to the following conditions, pass a trial, although the charge is 

i bad owing to its failare to recite the words of the Act. The 
merits of the case will not, as a rule, be affected by such a charge if 
the following conditions are present :-—~ 


(1) Thecharge, either by marginal note or by wording, must show 
that the officer holding the trial did not totally disregard or lose 
sight of the law, but intended to lay the charge (however badly 
worded) under section 39 (i). 


2) Tho particulars of the charge must specify an act or omission 
@) which is beyond argument prejudicial to good order and mili- 
tary discipline as known to accused and to every military man. 


(3) The accused must not have been prejudiced by the faulty charge. 


For additional remarks on this clause see notes to clause (a) of this 


section. 

Attempts to commit most of the purely military offences under the Act 
are triable under this clause, except where such attempts are (¢.g., an 
attempt to desert) specifically provided for. 


Abetment. 


40. Every person subject to this Act who abets any offence Apetment. 
punishable under this Act may be punished with the punish- 
ment provided in this Act for such offence. 


Nore. 
Co eet of “aletment ’’ see Indian Penal Code, Section 107, in 


Civil Offences. 


41. Every person subject to this Act who at any place beyond Civil offences 
British India, or when on active service in British India, com- outside British 
mits any civil offenee shall be deemed to be guilty of an ofeace India or on 
against military law, and, if charged therewith under this sec- ‘hitch 
tion, shall, subject to the provisions of this Act, be liable to be Indus. 
tried for the same by court-martial, and on conviction to be 
punished as follows, that is to say :— 


(a) if the offence is one which would be punishable under 
the law of British India with death or with trans- 
portation, he shall be liable to suffer any punish- 
ment assigned for the offence by the law of British 
India; and 

(b) in other cases, he shall be liable to suffer any punish- 
ment assigned for the offence by the law of British 
India, or such punishment as might be awarded 
to him in pursuance of this Act in respect of an act 
prejudicial to good order and military discipline. 


Nore. 


This section provides for the trial by court-martial of all oivil 
offences when committed outside of British India or on active service in 
British India. 

Civil offences committed in British India are only triable, as such, 
by court-martial— 

(i) when committed on active service (as above) ; or 


(ii) if they fall within the terms of section 42. 
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All other civil offences committed in British India should be disposed 
of as directed in the note to Rule 15. 


The term “ British India,” when used in any Act of the Indian Legis- 
lature passed after 11th March 1897, means— 

‘* All territories and places within His Majesty’s dominions which 
are for the time being governed by His Majesty through the Governor 
General of India or through any Governor or other officer subordinate 
to the Governor General of India.” (General Clauses dct, 1897, 
section 3.) 

The following table, which is not exhaustive, will bea useful guide 
in determining whether any place is within or beyond British India. 
It is based on a series of decisions given in particular cases :— 


Places in British India, Places out of British India. 
Chaman. Loralai. Chitral. 
Kohima. Tochi. Bolarum. 
Haka. Fort Sandeman. Aurangabad. 
Foit Stedman. Mhow. Sikkim. 
Keng Tung Neemuch Kashmir. 
Nasirabad. Baroda. Sehore. 
Ahmedabad. Sutna. 

Satara. Secundcrabad. 

Pishin. Quetta. 

Thal Chotiali. Bangalore. 

Fort Lockhart. Bori. 

Hazara. Margha. 

Burma. Kurram. 

Aden. ; Administered areas of the 
British Baluchistan.* Baluchistan Agency.* 


* It has been ruled that British Baluchistan falls within the definition of British 
India, but that the administered areas of the Agency territories and the tribal 
country, though falling within the wider definition of ‘ India,’’ are not included 
within the definition of British India as given in the General Clauses Act, 1897. 


A tabular statement of civil offences with the penalties assigned to 
them will be found in Part I. 


For offences falling under clause (a) of this section,a court-martial 
is restricted to punishments awardable under the ordinary law of British 
India. The only exception to this rule is that, if the offender is under 
the rank of warrant officer, and the offence is committed on active 
service or is one punishable with whipping under the law of British 
India, corporal punishment to the extent specified in section 45 of this 


Act can, under the special provisions of that section, be awarded. See 
section 45 and notes thereto. 
For offences falling under clause (b) courts-martial may award— 
i) the punishment assigned to the offence by th i 

(i) Se er India’; a nce by the ordinary law of 
(ii) imprisonment or such less punishment as is in this Act - 
tioned (section 89 (%)) ; or ss eae eT, 
(iii) if the offender is under the rank of warrant officer and the 
offence was either committed on active service or is punishable 


with whipping under the ordinary law, corporal punishment to 
the exteiit specified in section 45. Be origi gis 


Fines are awardabie (as penalties authorised by the ordinary la 
ata ho clauses of this section. As to whipoiae see notes rt 
| on e 
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42. Every person subject to this Act who commits or Certamcivil 
attempts to commit or abets the commission of an offence punish. offences 
XLV of 1860, able under Chapter VI of the Indian Penal Code, or any of the miiitary Jaw. 
following offences against any person subject to military law, 
that is to say, murder, culpable homicide or any offence punish- 
able under any of the sections 828 to 385 (both inclusive), or 
section 506 of the said Code, shall be deemed to be guilty of an 
offence against military law, and, if charged under this section 
with any such offence, shall, subject to the provisions of this 
Act, be liable to be tried by court-martial, and on conviction 
shall be liable to suffer any punishment assigned for the offence 
by the said Code. 


Norte. 


For offences under this section a court-martial is restrioted to the 
punishments awardable rnder the Indian Penal Code. The only excep- 
tion to this ruleis that, if the offender is rider the rank of warrant 
officer aud the offence is committed on active sc. ice, corporal punish- 
ment to the extent specified in section 45 can be awarded. As to 
offences triable under this section see Part I, Chapter VI, and extiacts 
from the Indian Penal Code in Pau III. 


CHAPTER VI. 


PUNISHMENTS. 


43. Punishments may be inflicted in respect of offences ponshments. 
committed by persons subject to this Act, and convicted by 
court-martial, according to the scale following, that is to say :— 

(a) death; 

(b) transportation for life or for any period not less than 
seven years; 

(c) imprisonment (with or without solitary confinement) 
tor any term not exceeding fourteen years; 

(d) dismissal trom the service; 

(e) in the case of officers and warrant officers, suspension 
from rank, pay and allowances tor any stated 
period ; 

(f) reduction, in the case of a warrant officer, to a lower 
grade or class (if any) of warrant officer, or in the 
case of a non-commissioned officer, to a lower grade 
or to the ranks; 

(g) in the case of officers, warrant officers and non-com- 
missioned officers, forfeiture of seniority of rank; 

(h) forfeitures and stoppages as follows, namely :— 

(i) forfeiture of service for the purpose of promo- 
tion, increased pay, pension or any other 
prescribed purpose; 

(ii) forfeiture of any military decoration or mili- 
tary reward; 

(iii) forfeiture, in the case of a person sentenced 
to dismissal from the service or whose sen- 
tence involves such dismissal, of all arrears 
of pay and allowances and other public 
money due to him at the time of such 
dismissal ; 


Lower punish- 


ments, 
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(iv) stoppages of pay and allowances until any 
proved loss or damage occasioned by the 
aa of which he is convicted is made 
g' s 


Nora. 


(a) See section 104. The words of the latter section should be strictly 
adhered to by courta-martial when passing sentence of death. 

(c) By section 8 of the General Clauses Act, 1897, the word “ imprison- 
ment,” when used in any Act passed since that date, means imprison- 
ment of either description as defined in the Indian Penal Code. These 
two descriptions are: (1) rigorous, that is, with hard labour; and (2} 
simple. These terms “ rigorous”’ and “simple”? should invariably 
be used in sentences passed under this Act and not the terms used in 
the (British) Army Act, 113., “with” or “without hard labour.” Sen- 
tences passed under the Indian Army Act are generally undergone in 
civil prisons, where the terms used in the British Act may not be under- 
stood. Ifa court inadvertently passes a sentence of “ imprisonment,” 
without specifying whether it is rigorous or simple, the sentence is 
treated as one of “ simple imprisonment.”’ 

(a) For date on which a sentence of dismissal takes effect see 
Rule 154. 

(9) The effect of a sentence of forfeiture of seniority of rank is that 
the seniority of the person in his rank is alone affected, not the period 
of his service in the rank. Thus, if a subadar who was promoted to that 
rank on the 19th April 1907 were sentenced by court-martial to take rank 
and precedence as if his appointment to that rank bore date the 2ist June 
1909, he would, on the latter date while having only one day’s service 
to count for seniority, still count continuous service for all other pur- 
poses in the rank of subadar from the 19th April 1907. 

‘h) (ii) This covers the forfeiture of a good conduct (or good service) 
badge and the pay attached thereto. 

(iii)—(iv) The law as to “stoppages ” and “ forfeitures’? has been 
changed from that contained in the Indian Articles of War. An award 
to compensate for loss or damage is now termed “ stoppages” both when 
the offender remains in the army and when he is dismissed or his 
sentence involves dismissal. Forfeiture of pay and allowances, etc., 
awardable under (iii) when an offender is dismissed or his sentence 
involves dismissal, is a substantive punishment and does not compensate 
the party injured by his offence. If, in such a case, a court wishes to 
award compensation to the injured as well as to cause the offender 
to lose all arrears of pay and allowances, etc., it should sentence him 
to stoppages under (iv) and to forfeiture of all arrears of pay and 
allowances, etc., under (iii). The stoppages will first be satisfied 
from any pay and allowances or other public money due to him, and the 
remainder (if any) will be forfeited to the State under the sentence. 

A court-martial acting under (iv) will simply sentence the offender 
to stoppages to a certain extent. The officer enforcing the sentence will 
be guided by the proviso to section 50 and by section 51, 4.¢.,he will 
(unless the offender is sentenced to dismissal, or his sentence involves 
dismissal) stop half his pay and allowances and the whole of any prize 
money, gratuity, or similar sum (not pay and allowances) due to him, 
until the compensation awarded in the sentence is complete. No portion 
of the pay and allowances of a person sentenced to dismissal, or whose 
sentence involves dismissal, is protected, and the whole of such a per- 
son’s Bi allowances can, if necessary, be withheld. See also notes 
to Rule 58 (A). 

44. Where in respect of any offence under this Act there is 
specified a particular punishment or such less punishment as is 
in this Act mentioned, there may be awarded in respect of that 
offence instead of such particular punishment (but subject to 
the other provisions of this Act as to punishments and regard 
being had to the nature and degree of the offence) any one 
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punishment lower in the above scale than the particular punish- 
ment. 


Nowe. 
Subject to the other provisions, eto.—See section 47 for cases in which 
more one punishment can be awarded. 


46. Where any person subject to this Act and under the Corporal punish 
rank of warrant officer— ment, 


(a) on active service is guilty of any offence; or 


(}) at any time is guilty of the offence specified in 
clause (d) of section 81; or 


(c) at any time is guilty of a civil offence which would 
be punishable with whipping under the law of 
British India, and is triable by court-martial under 
this Act, 


it shall be lawful for a court-martial to award for that offence 
corporal punishment not exceeding thirty lashes. 


Nore. 


Any offence.—This includes a civil offence, whether punishable with 
whipping or not under the ordinary law [see section 7 (19)]. The exeon- 
tion of short sentences of imprisonment is excessively inconvenient on 
active service, while long sentences involve the transfer of the offender 
to India, when his services in the field aro perhaps most required. 
Corporal punishment has therefore been retained for all offences com- 
mitted on active service by persons under the rank of warrant officer. 

(b) Theft is, in civil life, punishable with whipping (see below). Cor- 
poral punishment Ias therefore been retained for the military offenccs 
of theft from Government, a comrade, etc., defined in the above section. 

(c) The offences punishable with whipping under the law of British 
India are specified in sections 8 and 4 of the Whipping Act, 1909. They 


are as follows :— 
Section 3— 


(1) theft other = theft by a clerk or servant of property in possession 
master ; 


) 

(2) theft in a building, tent or vessel ; 

(8) theft after peeperetion for causing death or hurt ; 

(4) lurking house-trespass or house-breaking in order to the commit- 
ting of any offence punishable with whipping under this sec- 


tion 3 
(5) lurking house-trespass by night, or honse-breaking by night, in 
order to the committing of any offence punishable with whip- 
ping under this section. 
Section 4— 


(1) abetting, committing or attempting to commit, ra 


e: 
(2) compelling or inducing any person, by fear of bodil in to 
submit to an cnnetaral offence sf heigl 


$ 

(8) volentealy causing hurt in committing or attempting to commit 
ro 3 

(4) cominitting daocoity. 

For these offences when committed outside of British India, or on active 
service in British India, by persona under the rank of warrant officer, 
es court-martial may legally award either ‘ corporal punishment’ to the 
extent specified in this section or ‘“ whipping to the extent authorised 
by the saparvang Bred The former can never be combined with im ° 
ment, but the er may in some cases beso combined. The effect of 


180 ARMY ACT. 


the ons of the “ Whi Act” and the Indian A Act dealing 
with this matter is as taloen ne. oe 

For the offences specified in section 8 of the Whipping Act a court- 
martial may legally award — 


(i) sar ag punishment (to persons below the rank of warrant 
cer), or 


(ii) whipping, or 
(iii) imprisonment ; bat cannot combine any of the above. 


For the offences specified in section 4 of the Whipping Act it may 
legally award any of the above, or may— 


(iv) combine whipping (but not corporal punishment) with imprison- 
ment, or transportation in cases when the latter is awardable. 


The full text of the bes aed Act, and also of certain provisions of 
the Criminal Procedure Code which deal with the same subject, 
will be found in Part III of this Manual. 


Corporal punishment differsfrom the civil punishment of whipping, 
both in the mauner of its infliction aud the instrament of punishment. 
Compare section 111 and Rule 155 with extracts from Criminal Procedure 
Codein Part III. The manner of inflicting the civil punishment of 
whipping renders it unsuitable for soldiers, and courts should, therefore, 
substitute corporal punishment under this section for such whipping 
when they think a punishment of this nature desirable. 


Position of 46. Corporal punishment shall, for the purpose of commuta- 
ee eels tion, be deemed to stand in the scale of punishments next below 
scale, i P 8 al. 
Note. 


Corporal punishment can, therefore, be commuted to reduction or to 
any punishment lower than reduction in the scale contained in section 
43. Only sentences of death, transportation, imprisonment or dismissal 
can be commuted to corporal punishment, and then only if the offender 
is under the rank of warrant officer and the offence is one for which 
corporal punishment ie, under section 45, awardable. 


Combination of 47. A sentence of a court-martial may award, in addition 
punishments. +4, or without any one other punishment, any one or more of the 
punishments specified in clauses (d), (f) and (h) of section 48. 


For example a sentence in which imprisonment is combined with 
dismissal, reduction, forfeitures and stoppages is legal, as is also 
one of reduction combined with forfeitures and stop s. Corporal 
punishment (section 45) can be combined with all or any of the punieh- 
ments specified in this section, but with no other punishments. A 
sentence of imprisonment combined with corporal punishment is there- 


fore ill 
Solitary con- 48. Whenever any person is sentenced to rigorous imprison- 
sa ment, the court may, by its sentence, order that the offender 


shall be kept in solitary confinement for any portion or portions 
of the imprisonment to which he is sentenced, not exceeding 
three months in the whole, according to the following scale, that 
is to say ; ee 


(a) a time not exceeding one month if the term of im- 
prisonment does not exceed six months; 

(b) a time not exceeding two months if the term of im- 
prisonment exceeds six months and does not exceed 
one year; 
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(c) a time not exceeding three months if the term of 
imprisonment exceeds one year. 


Norn. 


See section 110 for rules as to the execution of sentences of solitary 
confinement. Sach sentences are, as a rule, undesirable unless the 


zigorous imprisonment is to be undergone in a civil jail. 


49. A non-commissioned officer sentenced by court-martial Reduction of 
to transportation, imprisonment, corporal punishment or dis- stoned officers 


missal from the service, shall be deemed to be reduced to the to ranks. 
ranks. 


Nors. 


Nevertheless a court should, by its sentenco, reduce a non-commis- 
eioned officer to the ranks when passing upon him any of the sentences 
here referred to. If, however, they omit to do so, this section will 
automatically effect his reductiou. 


CHAPTER VII. 


PenaL Depucrions. 


60. The following penal deductions may be made from the Deductions 


. : : d 
pay and allowances of a person subject to this Act, that is to allowances. 
say ,— 


(a) all pay and allowances for every day of absence either 
on desertion or without leave, or as a prisoner of 
war, and for every day of imprisonment awarded 
by a criminal court, a court-martial, or an officer 
exercising authority under section 20; 

(b) all pay and allowances for every day whilst he is in 
custody on a charge for an offence of which he is 
afterwards convicted by a criminal court or court- 
martial, or on a charge of absence without leave 
for which he is afterwards awarded imprisonment 
by an officer exercising authority under section 20; 

{c) all pay and allowances for every day on which he is in 
hospital on account of sickness certified by the 
proper medical officer attending on him at the hos- 
pital to have been caused by an offence under this 
Act committed by him; 

(d) all pay and allowances ordered by a court-martial to 
be suspended or forfeited under section 48; 

{e) any sum ordered by a court-martial to be stopped 
under section 48; 

{f) any sum required to make good such compensation 
for any expenses caused by him, or for any loss of 
or damage or destruction done by him to any arms, 
ammunition, equipment, clothing, instruments, 
regimental necessaries or military decoration, or to 
any buildings or property, as may be awarded by 
his commanding officer; ‘ 

K 
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(g) any sum required to pay a fine awarded by a criminad 
court, a court-martial exercising jurisdiction under 
section 41 or section 42, or an officer exercising 
authority under section 20 or section 21: 


Provided that the total deductions from the pay and allow- 
ances of a person subject to this Act made under clauses (¢) to 
(g). both inclusive, shall not (except in the case of a person 
sentenced to dismissal or whose sentence involves dismissal), 
exceed in any one month one-half of his pay and allowances for 
that month. 


Ezplanation.—For the purposes of clauses (a) and (b)— 


(i) absence or custody for six consecutive hours or up- 
wards, whether wholly in one day or partly in one 
day and partly in another, may be reckoned as 
absence or custody for a day; 


(ii) absence or custody for twelve consecutive hours or 
upwards may be reckoned as absence or custody for 
the whole of each day during any portion of which 
the person was absent or in custody; and 


(iii) any absence or custody for less than a day may be 
reckoned as absence or custody for a day if such 
absence or custody prevented the absentee from 
fulfilling any military duty which was thereby 
thrown upon some other person. 


Nore. 


This section shows what penal deductions may be made from the pay 
and allowances of a person subject to this Act ; a3 to what deductions art 
actually made, within these limits, Army Regulations, India, Volume I, 
should be consulted. In addition to the deductions here legalised, and 
made in accordance with these regulations, certain other deductions may 
be made from the pay and allowances of reservists under the authority 
of rules framed hy the Governor General in Council in pursuance of 
rection 4 of the Indian Reserve Forces Act. The pro ple underlying 
these latter deductions is that a reserviat’s pay is of the nature of a retain- 
ing fee and that a reservist who fails to appear for traning, etc., or 
takes hia discharge between trainings, may legitimately be deprived of any 
arrears due to him. 


For other deductions, see Roynl Warrant, dated 22nd February 1902 
which is prefixed to A. B. I, Vol. I. 
(a) See note to section 52. 


Persons in mili custody are subsisted under regulations which 
will 2 found in A. RB. 1 Vol I 

¢) Seo note to section 43 (hk) regarding these stoppages. See also 
a to Rule 53 (A). 

(9) The fines awardable as “ minor punishments ’’ under section 20 are 

ed in A. R. I., Vol. 1. 

The following examples may help the reader to a clear understanding 
of what is meant by a “day of absence” in the explanation to this 
section. 

Tf a person is absent from 9 p.xt. on Monday until 4 a.m. on Tuesday, 
his absence counts as a day’s absence, but no more, although the absence 

an 


partly on one d on another. If, however, he 
returned at 1A.M., ap Great could not count as a day’s absence, unless 
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moaeanwhile he was bound to go on gnard or perform some other military 
daty, and in uence of his absence some oth rson had t 
guard, or perform that duty. acai cee 


, If s person is absent from 6 p.m. on Monday until 6-5 a.m. on Tuesday, 
his absence is to be reckoned as two days’ absence, and it is also to be 
reckoned if he returns at 4 a.m. on Tuesday, and at 2 a... sume other 
person had to go on guard instead of him. 


* 8&1. Any sum authorized by this Act to be deducted from the Deductions 
pay and allowances of any person may, without prejudice to any tone uther 
other mode of recovering the same, be deducted from any public than pay. 


money due to him other than a pension. 
&2. Any deduction from pay and allowances authorized by Remission of 


this Act may be remitted in such manner and by such authority “eductions. 
as may from time to time be prescribed. 


Nors. 


Prescribed.—Sce Rule 163. The commonest case is that of a man 
‘absent without leave for a period not exceeding five days. In such a 
case, unless the man is convicted by a court-martial, his commanding 
officer may remit the forfeiture of pay and allowances which his absence 
entails. See section 50 (a). 


CHAPTER VIII. 
CoURTS-MARTIAL. 


Constitution and Dissolution of Courts-martial. 


83. For the purposes of this Act there shall be four kinds eat tina 
of courts-martial, that is to say :— thereof, 


(1) general courts-martial ; 

(2) district courts-martial ; 

(8) summary general courts-martial; and 
(4) summary courts-martial. 


&4. A general court-martial may be convened by the Com. Power to con- 
mander-in-Chief in India, or by any officer empowered in this courterhartial: 
bebalf by warrant of the Commander-in-Chief in India. 


Note. 


For form of warrant, and list of officers to whom it is issued, see Part 


S&. A district court-martial may be convened by any officer Power to con- 
having power to convene a general court-martial, or by any Yenedisizes 


-officer empowered in this behalf by warrant of any such officer. 


Norts. 
Forme for the preparation of such warrants will be found in Part IV. 


S86. A warrant issued under section 54 or section 55 may Contents of 


: $ ats : sas warrant issued 
contain such restrictions, reservations or conditions as the officer tider section 54 


issuing it may think fit. or section 65. 


Composition of 
genera) courts- 
martial 


Com n of 
Matte carte: 
Toartial,. 
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order to state 
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&7. A general court-martial shall consist of not less than 
seven officers unless that number, due regard being had to the 
public service, is not available, in which case the court may 
consist of not less than five officers. 


&&. A district court-martial shall consist of not less than 
three officers. 


&9. Whenever a general court-martial is ordered to be com- 
posed of the smaller number of officers specified in section 57, 
the order convening the court shall state that the larger number 
of officers is not, due regard being had to the public service, 
available, and such statement shall be conclusive evidence of 
the fact so stated. 


Nore. 


Shalt stafe.—If no auch statement appears in the convening order the 
trial will be invalid. No subsequent certificate will cure the defect. 

60. The officers composing a general or district court- 
martial shall, at the discretion of the convening officer, but 
subject to the provisions of section 61, either be British or 
eh officers, but shall not be partly British and partly Native 
officers. 


Norte. 


A convening order detailing, either by name or ranks, officers who are, 
as a matter of fact, British or Native officers is sufficient evidence of 
the manner in which the convening officer has exercised this discretion, 
even if nu specific declaration that the court shall be constituted in a 
particular manner be inserted in that order. 


G1. (1) Any person subject to this Act who is under orders 
for trial by general or district court-martial may claim to be 
tried by British officers. 

(2) In all cases the right of making such a claim shall, before 
the court is convened, be explained to the person under orders 
for trial by the commanding officer, or some officer deputed by 
him in this behalf, and, when such a claim is made, the court 
shall be constituted accordingly. 


Nore. 
(2) See note to Rale 16 (B). 


@2. The following authorities shall have power to convene a 
summary general court-martial, namely :— 


(a) an officer empowered in this behalf by an order of the 
Governor General in Council or of the Commander- 
in-Chief in India; 

(b) on active service, the officer commanding the forces. 
in the field, or any officer empowered by him in 
this behalf; 

(c) an officer commanding any detached portion of His 
Majesty's troops upon active service when, in hi 
opinion, it is not practicable, with due regard to 
discipline and the exigencies of the service, that 
an offence should be tried by an ordinary genera? 
court-martial. 
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G3. A summary general court-martial shall consist of not Composition of 
less than three officers. general courte 


Nore. 


These may be either British or Native officers, or partly British and 

ly Native officers. See definition of the term “officer” in section 7 

a A summary general court-martial consisting entirely of Native 

officers must be attended (section 79) by a “ superintending officer.” See 
however note to Rule 141 (B). 


64. (1) A summary court-martial may be held— courte-martial, 


(a) by the commanding officer of any corps or depart- 
ment of His Majesty’s Indian forces, or of any 
detachment of those forces; 


(b) by the commanding officer of any British corps or 
detachment to which details subject to this Act 
are attached. 


2) At every summary court-martial the officer holding the 
trial shall alone constitute the court, but the proceedings shall 
be attended throughout by two other officers who shall not, as 
such, be sworn or affirmed. 


Norte. 


(1) For the history of this court. which is peculiar to the Indian Army, 
eec Part I, Chapter I], paragraph 15, and for its powers and procedure, see 
Chapter 1V, paragraph 1 et seg. See aleo note to section 76. 

(2) These offcers (see section 7 (5)) may be cither British or Native 
officers. In practice they are generat? Native officers. If the command- 
ing officer does not understand the language of accused it will be con- 
venient to appoint one of them as interpreter if qualificd. He can 
legally combine this duty with attendance at the court under this 

section. 


65. (1) If a court-martial after the commencement of a trial Dissolution of 
is reduced below the smallest number of officers of which it is 
by this Act required to consist, it shall be dissolved : 


Provided that a general court-martial shall not be dissolved 
under the provisions of this sub-section unless it is reduced 
below five officers. 


(2) If, on account of the illness of the accused before the 
finding, it is impossible to continue the trial, a court-martial 
shall be dissolved. 


(3) Where a court-martial is dissolved under this section, the 
accused may be tried again. 


Nore. 


The result of the | pala to (1) is that if a general court-martial, 
regarding which no order under section 59 has been iesned, has actually 
commenced to try the accused and is subsequently reduced to six or five 
officers, it can go on with the trial. The trial is, for the purposes of this 
section, held to have commenced when the aconsed is arraigned and 
required to plead to the charge. Rule 88. 


Prohibition of 
second trial, 


Limitation o! 
trial. 


Place of trial. 


Order in case of 
concurrent 
jariediction. 


Power of 
erialpal court 
require 
delivery of 
offender. 


186 ARMY ACT. 


Jurisdiction of Courts-martial. 


66. When any person subject to this Act has been acquitted 
or convicted of an offence by a court-martial or by a criminal 
court, or has been summarily dealt with for an offence under 
section 20 or section 22, he shall not be liable to be tried again 
for the same offence by a court-martial or dealt with summarily 
in respect of it under either of the said sections. 


67. No person subject to this Act shall be tried or punished 
by a court-martial for any offence after the expiration of three 
years from the date of such offence, unless the offender, by 
reason of absence or of some other manifest impediment, could 
not be arrested or confined and brought to trial within that 
period; in which case he shall be liable to be tried at any time 
not exceeding two years after such impediment has ceased. 


Nore. 


The other manifest impediment must be in some way analogous to, or 
of the nature of, absence. The mere non-discovery of a crime until after 
a period of three years from its commission 18 not such a manifest 
impediment, and the soldier, under such circumstances, would not be 
triable by court-martial. 

68. Any person subject to this Act who commits anv offence 
against it may be tried and punished for such offence in any 
place whatever. 


Adjustment of the jurisdiction of Courts-martial and Criminal 
Courts. 


69. When a criminal court and a court-martial have each 
jurisdiction in respect of an offence, it shall be in the discretion 
of the prescribed military authority to decide before which 
court the proceedings shall be instituted, and, if that authority 
decides that they shall be instituted before a court-martial, to 
direct that the accused person shall be detained in military 
custody. 


Nore. 


Prescribed military a@hority.~This is, except in cases under section 

1 or 42 where death has resulted, the officer commanding the army, 

division, brigade or station in which the accused personis serving ; ‘a 

these excepted casca, it is the officer commanding the army, division or 

independent brigade in which he is serving. See Rule 164, also A. R. I., 
Vol. II, Appendix IX. 

7@. (4) When a criminal court having jurisdiction is of opi- 
nion that proceedings ought to be instituted before itself in 
respect of any alleged offence, it may, by written notice, require 
the prescribed military authority at its option either to deliver 
over the offender to the nearest magistrate to be proceeded 
against according to law, or to postpone proceedings pending a 
reference to the Governor General in Council. 


(2) In every such case the said authority shall either deliver 
over the offender in compliance with the requisition or shall 
forthwith refer the question as to the court before which the 
proceedings are to be instituted for the determination of the 
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Governor General in Council, whose order upon such reference 
shall be final. 
Nors. 


Prescribed military authority.—See note to section 69. 
Trial by 


71. (1) Notwithstanding anything contained in section 26 of .coh.wartiel 
X of 167. the General Clauses Act, 1897, or in. section 408 of the Code of no bar to 
V of 1898.1 Criminal Procedure, 1898, a person convicted or acquitted by a Mummers 
court-martial may be afterwards tried by a criminal court for court. 
the same offence or on the same facts. 
(2) If a person sentenced by a court-martial in pursuance of 
this Act to punishment for an offence is afterwards tried by a 
criminal court for the same offence or on the same facts, that 
court shall, in awarding punishment, have regard to the military 


punishment he may already have undergone. 


Norsg. 


This section in effect declares that a person subject to military law 
is not to be exempted from the paises | criminal law by reason of his 
agree! babe so that a parece acquitted or convicted of an offence by 
& ial may still be tried by a criminal court on the same facts, 
if they constitute an offence under the criminal law of India. The effect 
of the two enactments quoted is—speaking generally—to make trial by a 
“ court of sis pda jurisdiction’ a bar to subsequent trial on the same 
facts. A court-martial is sucha court and their operation has, therefore, 
been specifically excluded. Sub-section (2), however. provides in favour 
of the person tried that a criminal court in awarding punishment for an 
offence shall have regard to any military punishment he may have 
undergone; while section 66 further declares that when he has been 
acquitted or convicted by a criminal court he shall not be tried by m 'i- 
tary law for the sume offence. For definition of “criminal court’’ see 
section 7 (17). 

Powers of courts-martial. 

72. A genera) or summary general court-martial shall have Powers of 
power to try any person subject to this Act for any offence :nade cieas 
punishable therein, and to pass any sentence authorized by this eneral courts: 
Act. martial. 

73. A district court-martial shall have power to try any Powers of 
person subject to this Act other than an officer for any offence seo court- 
made punishable therein, and to pass any sentence authorized 
by this Act other than a sentence of death, or transportation, or 
imprisonment for a term exceeding two years. 

74. A summary court-martial may try any offence punish- piences triable 
able under any of the provisions of this Act: aa maiel | 

Provided that when there is no grave reason for immediate 
action, and reference can without detriment to discipline be 
made to the officer empowered to convene a district court-martial 
for the trial of the alleged offender, an officer holding a summary 
court-martial shall not try without such reference any of the 
following offences, namely :— 


(a) any offence punishable under sections 25, 27, clauses 
(a), (b) or (c), 33, 41 or 42, or 
(b) any offence against the officer holding the court. 
Nore. 


“Thongh & Summary court-martial may, subject to the proviso to this 
rection, try any offence punishable under the Act, it is obvious that its 
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pores of punishment are insufficievt for many of the graver offences 
own to military law. Commanding officers should, therefore, notwith- 
standing the increased powers of summary trial now vested in them, 
snbmit tu higher authority any cases which appear to require more 
exemplary punishment than a summary court-martial can award. It 
should, however, be remembered that even a comparatively slight punish- 
ment promptly inflicted is often more deterrent than a heavier one which 
follows long after the offence, and that this is especially so with Indiau 


t ; 

The commanding officer is the best and aole judge, at the time, of the 
nocessity which justifies him in trying, without reference, cases which 
should ordinarily be tried only after reference and sanction. If it shonld 
subsequently appear to superior authority that his action was not 
justified, thia should merely be viewed a4 a grave irregularity for which 
the commanding officer may be held responsible, but it does not affect 
the legality of the finding or aentence, nor, in ordinary circumstances, 
furnish reason for setting aside the trial, in whole or in part. Where, 
however, the officer holding the trial lusea sight of the law, and tries 
without considering whether an emergency exists or nut, the trial ia 
illegal. Sere Rule 116 for certificate to be signed by the officer holding the 
trial when he tries, without reference, a case which would ordinarily be 
referred to the officer empowered to convene a district court-martial for 
the trial of the alleged offender. 

Offence againet the officer holding the trial—It is difficult to lay 
down a definite rule in this matter, but, speaking generally, a considera- 
tion of personal interest which would suffice tv render an officer ineligible 
to mit as a member of a general or district court-martial debars him from 
holding a Kummary court-martial (save in case of emergency) without 
previous reference. Insubordination to ® commanding officer or dis- 
obedience to his personul orders, as well a4 offences under section 27 (d) 
when committed towards himself, fall within the terms of the proviso, 
and should not, except in caso of emergency, be tried by summary court- 
martial without previous reference to the officer empowered to convene & 
diatrict court-martial for the trial of the alleged offender. Theft or 
misappropriation of property of whicha commanding officer is either part- 
owner or trustee (e 7., measur regimental property) should not, except as 
aforesaid, be tried by summary court-martial without snch reference. 

It is most undesirable that an offence against an individual should be 
tried by that individual, and the reason for immediate action would 
require to be unusually weighty to justify the provision as to reference 
to higher authority being disregarded when the offence is one against the 
officer holding the trial. 


7&5. A summary court-martial may try any person subject 


to this Act and under the command of the officer holding the 
court, except an officer or warrant officer. 


76. (1) A summary court-martial held by the commanding 
officer of a corps or department may pass any sentence which 
can be passed under this Act, except a sentence of death or 
transportation, or of imprisonment for a term exceeding one 
year. 

(2) A summary court-martial beld by any ether officer may 
pass any sentence which can be passed under this Act, except a 
sentence of death or transportation, or of imprisonment for a 
term exceeding six months. 


Note. 
Corps or department. —A liet of the bodies which are “corps "’ for the 


for these purposes, regarded as a division or branch of the Indian 
Ordnance Departinect: and its commanding officer, therefore, when si 

rot a pier court-martial, exercises powers under the first clause 0 
this section. 
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Every separate body of persons subject to this Act or the Army Act 
which is not a corps or department is a ‘“‘ detachment of His Majesty’s 
dian Forces ’’ or a “ British detachment,’’ as the case may be, and ita 
commanding officer, when sitting asa summary ovurt-martial, can only 
exercise the powers conferred by the second olauee of this section. The 
following are examples of such detachments :— 


] 
(2) Any or thas e Transport Corpe ve Caace (ose Rule tal (2) (ake 
(6) The enrclled establishment of a station hospital. 
(c) The enrolled establishment of an Ordnance Depit. 
(d) A detached, or unattached, battery of British artillery. 


It must be remembered that a Commissary, Deputy Commissary, or 
Assistant Cummissary, even when placed in charge of an enrolled 
establishment of the Supply and Transport Corps vr Ordnance Depart- 
ment, is not a “Commanding Officer” as defined in section 7 (6). He 
cannot, therefore, hold a summary court-martial. 


Procedure at Trials by Court-martial. 


77. At every general, district or summary general court. President. 


martial the senior member shall sit as president. 


78. Every general court-martial shall, and every district Ju4s* sdvocate, 
court-martial may, be attended by a judge advocate, who shall 
be either an officer belonging to the department of the Judge 
Advocate General in India, or, if no such officer is available, a 
person appointed by the convening officer. 


Nore. 
Jude advecate.—Sec Rules 89 to 91. 


79. A British officer of not less than four years’ service, Superintending 
bereinafter called the superintending officer, shall be appointed °- 
to superintend the proceedings of every court-martial composed 
of Native officers which is not attended by a judge advocate. 


Norte. 


Superintendsng officer.—See Rules 64, 65 and 141 (B) and notes thereto, 
also note to section 63. 


80. (1) At all trials by general, district or summary general Challenges. 
courts-martial, as soon as the court is assembled, the names of 
the president and members shall be read over to the accused, 
who shall thereupon be asked whether he objects to being tried 
by any officer sitting on the court. 


(2) If the accused objects to any such officer, his objection, 
and also the reply thereto of the officer objected to, shall be 
heard and recorded, and the remaining officers of the court 
shall, in the absence of the challenged officer, decide on the 
objection. 


(3) If the objection is allowed by one-half or more of the 


votes of the officers entitled to vote, the objection shall be 
allowed, and the member objected to shall retire, and his vacancy 
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may be filled in the prescribed manner by another officer, subject 
to the same right of the accused to object. 


(4) When no challenge is made, or when challenge has been 
made and disallowed, or the place of every officer successfully 
challenged has been filled by another officer to whom no objec- 
tion is made or allowed, the court shall proceed with the trial. 


Nore. 


As to challenges, see also Rule 34 and notes thereto. 


81. (1) Every decision of a court-martial shall be passed by 
an absolute majority of votes; and where there is an equality of 
votes, as to either finding or sentence, the decision shall be in 
favour of the accused. 


(2) In matters other than a challenge or the finding or sen- 
tence, the president shall have a casting vote. 


Nore. 


For manner of voting see Rule 73, and notes thereto. 


$2. An oath or affirmation in the prescribed form shall be 
administered to every member of every court-martial and to the 
judge advocate or superintending officer before the commence- 
ment of the trial. 


Nore. 


Preacribed form, —See Rales 35, 36 and 95. 


83. Every person giving evidence at a court-martial shall be 
examined on oath or affirmation, and shall be duly sworn or 
affirmed in the prescribed form. 


Nore. 


Preacribed form—Sec Rule 126. 


84. (1) The convening officer, the president of the court, 
the judge advocate, or the commanding officer of the accused 
person, may, by summons under his hand, require the attend- 
ance before the court, at a time and place to be mentioned in 
the summons, of any person either to give evidence or to pro- 
duce any document or other thing. 


(2) In the case of a witness amenable to military authority, 
the summons shall be sent to the officer commanding the corps, 
department or detachment to which he belongs, and such officer 
shall serve it upon him accordingly. 


(8) In the case of any other witness, the summons shall be 
sent to the magistrate within whose jurisdiction he may be or 
reside, and such magistrate shall give effect to the summons as 
if the witness were required in the court of such magistrate. 


(4) When a witness is required to produce any particular 
document or other thing in his possession or power, the summons 
shall describe it with convenient certainty. 
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(5) Nothing in this section shall be deemed to affect the 
I of 1872, Indian Evidence Act, 1872, sections 128 and 124, or to apply to 
any letter, postcard, telegram or other document in the custody 

of the postal or telegraph authorities. 


(6) If any document in such custody is, in the opinion of 
any district magistrate, chief presidency magistrate, high court 
or court of session, wanted for the purpose of any court-martial, 
such magistrate or court may require the postal or telegraph 
authorities, as the case may be, to deliver such document to 
such person as such magistrate or court may direct. 


(7) If any such document is, in the opinion of any other 
magistrate or of any commissioner of police or district superin- 
tendent of police, wanted for any such purpose, he may require 
the postal or telegraph authorities, as the case may be, to cause 
search to be made for and to detain such document pending the 


orders of any such district magistrate, chief presidency magis- 
trate or court. 


(1)—(4) See Rule 123 and notes thereto. If a military witness, who 
has been duly summoned, fails to attend, he can be dealt with under 
section 38 of the Act. If such a witness has not been formally summoned 
but merely ordered to attend by some military authority as a matter of 
discipline (see note to Rulo 123) he cannot be dealt with under section 
38 for failure to attend the court. Unless, however, he has some adequate 
excuse, his omission to attend will fall within the terms of section 27 (e) 
or section 39 (2), as the case may be 


(5) Sections 123 and 124 of the Indian Evidence Act deal with “ affairs 

of State’’ and “ official communications’ See Part I, Chapter V, 

paragraphs 94 and 95, as to how such matters are protected from dis- 

closure 1n courts of law, including courts-martial, except under adequate 

arantees for public interests being safeguarded. “ Affairs of State ’’ 

include ajl matters of a public nature with which the Government is con- 
cerned. 


(6) This clause indicates the only way in which letters, postcards, 
telegrams and similar documents in the custody of the postal or telegraph 
authorities can be made available as evidence. If none of the authorities 
mentioned in this clause are available, and itis considered necessary that 
the document should he detained until such authority is communicated 
with, application should be made to one of the authorities mentioned in 
clause (7) one of whom is certain to be present in or near any military 
station in India, however small. 


(7) See note to clause (6) above. 


85. (1) Whenever, in the course of a trial by court-martial, commissions. 

it appears to the court that the examination of a witness is 
necessary for the ends of justice, and that the attendance of 
such witness cannot be procured without an amount of delay, 
expense or inconvenience which, in the circumstances of the 
case, would be unreasonable, such court may address the Judge 
Advocate General in order that a commission to take the evi- 
dence of such witness may be issued. 


(2) The Judge Advocate General may then, if he thinks 
necessary, issue @ commission to any district magistrate or 
magistrate of the first class, within the local limits of whose 
jurisdiction such witness resides, to take the evidence of such 
witness. 


(8) When the witness resides in the territories of any prince 
or chief in India in which there is an officer representing the 
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British Indian Government, the commission may be issued to 
such officer. 

(4) The magistrate or officer to whom the commission is 
issued, or, if he is the district magistrate, he or such magistrate 
of the first class as he appoints in this bebalf, shall proceed to 
the place where the witness is or shall summon the witness 
before him and shall take down his evidence in the same manner, 
and may for this purpose exercise the same powers, as in trials 
of warrant cases under the Code of Criminal Procedure, 1898. _v of 


(6) Where the commission is issued to such officer as is men- 
tioned in sub-section (3), he may delegate his powers and duties 
under the commission to any officer subordinate to him whose 
powers are not less than those of a magistrate of the first class 
in British India. 


(6) When the witness resides out of India, the commission 
may be issued to any British consular officer, British magistrate 
or other British official competent to administer an oath or 
affirmation in the place where such witness resides. 


(7) The prosecutor and the accused person in any case in 
which a commission is issued may respectively forward any 
interrogatories in writing which the court may think relevant to 
the issue, and the magistrate or officer to whom the commission 
is issued shall examine the witness upon such interrogatories. 


(8) The prosecutor and the accused person may appear before 
such magistrate or officer by pleader or, except in the case of an 
accused person in custody, in person, and may examine, cross- 
examine and re-examine (as the case may be) the said witness. 


(9) After any commission issued under this section has been 
duly executed, it shall be returned, together with the deposition 
o ee examined thereunder, to the Judge Advocate 

eneral. 


(10) On receipt of a commission and deposition returned 
under sub-section (9), the Judge Advocate General shall forward 
the same to the court at whose instance the commission was 
issued or, if such court has been dissolved, to any other court 
convened for the trial of the accused person: and the commis- 
sion, the return thereto and the deposition shall be open to the 
inspection of the prosecutor and the accused person, and may, 
subject to all just exceptions, be read in evidence in the case by 
either the prosecutor or the accused, and shall form part of the 
proceedings of the court. 


(11) In every case in which a commission is issued under thi 
section the trial may be adjourned for a specified time eaann: 
ably sufficient for the execution and return of the commission. 


Ezplanation.—In this section, the expression ‘‘ Judge Ad- 
vocate General"? means the Judge Aifeocts General in’ India, 
and includes a Deputy Judge Advocate General. 


Nors. 


This section provides for the examination of witnesses “ 
mission,” that is, by means of a series of written questio idad Gaon 
by the court trying the oase, which questions are sent royellerciesyaali ar 
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= distance and put by it to the witness, whose answera are then recorded. 

It will be noticed that the procedure here laid down can only be ect in 
motion by a oourt-ma assembled for the trial of the accuacd, and 
then only in the circumstances specified in clause (J) above, while the 
actual issue of the commission can only be effected by the Judge Advocate 
General in India or the Deputy Judge Advocate General of the Army. 


When a court-martial considers that the evidence of a witness should 
be taken on commission it should forward tu the Deputy Judge Advocate 
General of the Army (or to the Judge Advocate General in India if the 
trial is not held in an Army) a list of the questi ns to be put to the 
witness, along with an cxplanation of the circumstauces which appcar 
to render his examination On commission necessary. Any questions which 
the prosecutor or the accused desire to have put to the witness, and which 
the court considers relevant. should be added. 


The taking of evidence by commission in criminal trials should be 
most sparingly resorted to, and ought not to be adopted save in extreme 
ceases of delay, expense or inconvenience. The following considerations 
should guide courts-martial in this important matter :— 


(i) A complainant, or a witness who practically fills the rele of comes 
plainant, should never be examined on a commission; the risk 
of injustice to the accused is tuo great. 


(ii) A material prosecution witness the value of whose evidence can 
only be made apparent under full examination and cruss- 
examination in court, should very seldom be so examined. 


(iii) A merely ‘* formal’ or corroborative witness for either side, or 
a@ material witness for the defence (if the accused is fully 
satisfied by this action), might gencrally he examined ona cum- 
wission. By “ formal” is here meant a witness who has to prove 
a document, entry, or similar fact, which must be legally proved, 
but which when so proved cannot rationally he disputed 
by the accused, or by the proscoution. 


It will be noticed (clause (/0)) that evidence taken on commission at 
the instance of a court-martial which has been dissolved 18 adminsible 
before another court-martialjassembled for the trial of the accused (of 
course Only on the same or substantiully the same charges). If great 
delay in the return of a commission is anticipated, advantage may be 
taken of this provision aud the original court dissolved. In sucha case, 
however, cach of the wituexses who gave evidence at the first trial must 
repeat his evidence on vath or affirmation at the second trial unleas— 


(a) heis dead or caunot be found ; or 
(t) he is incapable of giving evidence ; or 
(c) he is kept out of the way by the adverse party ; or 


(d) his presence cannot be obtained without an amonant of delay or 
expense which, under the circumstances of the case, the court 
considers unreasonable. 


In any of these cases the evidence given at tlie firat trial can, under 
neo 33 of the Indian Evidence Act, be read and considered at the 
second, 


SG. (1) A person charged before a court-martial with deser- Conviction of 
tion may be found guilty of attempting to desert or of being °ne offence 


absent without leave. batt on 


(2) A person charged before a court-martial with attempting *""™"" 


to desert may be found guilty of desertion or of being absent 
without leave. 


(8) A person charged before a court-martial with any of the 
following offences specified in section 81, that is to say, theft, 
dishonest misappropriation or conversion to his own use of pro- 
perty entrusted to him, or dishonestly receiving or retaining 
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property in respect of which any of the aforesaid offences has been 
committed knowing or having reason to believe it to have been 
stolen or dishonestly misappropriated or converted, may be 
found guilty of any other of these offences with which he might 
have been charged. 


(4) A person charged before a court-martial with an offence 
punishable under section 41 or section 42 may be found guilty 
of any other offence of which he might have been found guilty if 
the provisions of the Code of Criminal Procedure, 1898, were 
applicable. 


(5) A person charged before a court-martial with any other 
offence under this Act may, on failure of proof of an offence 
having been committed in circumstances involving a more severe 
punishment, be found guilty of the same offence as having been 
committed in circumstances involving a less severe punishment. 


Nors. 


This section will often prevent a miscarriage of justice by permitti 
& person charged with one of the offences mentioned in it to be foun 
guilty of a cognate offence. It must, however, be remembered that this 
section creates no new offences and that a person cannot, under it, be 
convicted of an offence with which he could not have been originally 


V of 1898, 


charged, had the officer ordering his trial so decided. For instance, - 


clause (3) above does not admit of a person accused of the theft of mess 
property being found guilty of dishonestly uineby ropeisbing the same 
property, as, though clause (d) of section 31 makes the theft of mess 
property punishable, clause (2), which alone deals with dishonest mis- 
appre is rostricted to Government property ; see notes to section 
31. On the other hand, a person charged, under clause (da) of section $1, 
with the theft of Government property can be convicted of dishonestly 
recciving or retaining it under clause (e), or, if it was entrusted to him, 
of dishonestly misappropriating it under clause (a). For the special 
findings referred to in clause (4), see sections 237 and 238 of the Criminal 
Procedure Code in Part III, 


In practice it will usually be expedient to prefer alternative charges 
rather than to rely on this section. 


87. No sentence of death shall be passed by any court- 
martial without the concurrence of two-thirds at the least of the 
members of the court. 


Evidence before Courts-martial 


88. Tho Indian Evidence Act, 1872, shall, subject to the 
provisions of this Act, apply to all proceedings before a court- 
martial. 


Nors. 
Indian Evidence Act.—See Part III of this Manual, also Part I, 
Chapter V. 


89. A court-martial may take judicial notice of any matter 
within the general military knowledge of the members. 


Nors. 


** Judicial notice’ means that the court will recognise a matter 
without formal evidence. Thus, evidence need not be given as to the 
relative rank of officers, as to the general duties, authorities, and obliga- 


T of 1872, 


a 
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{iors of different members of tl.e gervice, or generally as to any matters 
which an off€cer, as such, may reasonably be expected to know. 


For other matters of which a court may (m der the Indian Evidence 
Act) take ,udicial 1 otice, sce Fart 1, Chapter VY, paragraph 66. 


90. In any proceeding under this Act, any application, Presumption as 
certificate, warrant, reply or other document purporting to be 'o sisnatares. 
signed by an officer in the civil or military sorvice of the Gov- 
ernment shall, on production, be presumed to have been duly 
signed by the person and in the character by whom and in which 
it purports to have been signed, until the contrary is shown. 


91. Any enrolment paper purporting to be signed by an en- Entolment 
rolling officer shall, in proceedings under this Act, be evidence ! ti 
of the person enrolled having given the answers to questions 
which he is therein represented as having given, and of the 
errolment of such person. 


Note. 


Ou the trial of a perron subject to the Indian Army Act for making a 
false answer on enrolment or for fraudulent enrolment, the answer made 
or the fact of enrolment can, therefore, te proved by the production of his 
enrolment paper This paper must be produced by a witness on oath or 
affirmation and the accused identified as being the person referred to. 


92. (1) If at any trial for desertion, absence without leavo, Reference by 
overstaying leave or not rejoining when warned for service, the rr piesanda 
person tried states in his defence any sufficient or reasonable officer, 
excuse for his unauthorized absence, and refers in support 
thereof to any officer in the civil or military service of Govern- 
ment, or if it appears that any such officer is likely to prove or 
disprove the said statement in the defence, the court shall address 
such officer and adjourn until his reply is received. 


(2) The written reply of any officer so referred to shall, if 
signed bv him, be received in evidence and have the same effect 
as if made on oath before the court. 


(3) If the court is dissolved before the receipt of such reply, 
or if the court omits to comply with the provisions of this sec- 
tion, the convening officer may, at his discretion, annul the 


proceedings and order a fresh trial by the same or another court- 
martial. 


Nore. 
For presumption as to civil officer's signature, see section 90. 


93. (1) When any person subject to this Act has been con- Evidence of 
victed by a court-martial of any offence, such court-martial may Pret ig 
inquire into, and receive and record evidence of, any previous general charac- 
convictions of such person, either by a court-martial or by a ‘*- 
criminal court, and may further inquire into and record the 
general character of such person, and such other matters as may 
be prescribed. 


(2) Evidence received under this section may be either oral, 
or in the shape of entries in, or certified extracts from, court- 
martial books or other official records; and it shall not be neces- 
sary to prove the signature to such certified extracts, nor shall 
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it be necessary to give notice before trial to the person tried that 
evidence as to his previous convictions or character will be re- 
ceived. 

(3) At a summary court-martial the officer holding the trial 
may, if he thinks fit, record any previous convictions against 
the offender, his general character, and such other matters as 
may he prescribed, as of his own knowledge, instead of requiring 
them to be proved under the foregoing provisions of this section. 


Nore. 


Rules 58 and 109 which  preseribe " the other matters which may be 
proved ander this section, should he read with it. 


Confirmation and Revision of Findings and Sentences. 


94. No finding or sentence of a general or district court- 
martial shall be valid except so far as it may be confirmed as 
provided by this Act. 

95. The findings and sentences of general courts-martial 
inay be confirmed by the Commander-in-Chief in India, or by 
any officer empowered in this behalf by warrant of the Com- 
mander-in-Chief in India. 

96. The findings and sentences of district courts-martial 
may be confirmed by any officer having power to convene a 
general court-martial, or by any officer empowered in this behalf 
by warrant of any such officer. 

97. A warrant issued under section 95 or section 96 may 
contain such restrictions, reservations or conditions as the officer 
issuing it may think fit. 


Note. 


For warrants issued under sections 95 to 97 see Fart IV. 


98. (1) The finding and sentence of a summary general 
court-martial shall require to be confirmed by the convening 
officer— 


(a) in the case of the trial of an officer, 


(b) in the case of an acquittal or a sentence of death or 
transportation or imprisonment for a term exceed- 
ing two years, and 

(c) in any other case if so ordered by the said officer. 


(2) Save as provided in sub-section (1), a sentence passed by 
& summary general court-martial shall not require to be con- 
firmed, but may be carried out forthwith. 


99. Subject to such restrictions as may be contained in any 
Warrant issued under section 95 or section 96, a confirming 
officer may, when confirming the sentence of a court-martial, 
mitigate or remit the punishment thereby awarded, or commute 
that punishment for any less punishment or punishments to 
ea ai offender might have been sentenced by the court- 
ma : 
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Provided that a sentence of transportation shall not be com- 
muted for a sentence of imprisonment for a term exceeding the 
term of transportation awarded by the court. 


Norse. 


As to diminution of sentence for offences in scveral charges, where the 
finding on one or more of them is not confirmed, see Rule 59. The powers 
conferred by this section can only be exercised by the confirming authority 
ag such. i.e, when confirming the sentence. After promulgation, when the 
confirmation is complete, the power of the confirming authority in that 
capacity ceases, and the sentence can only be reduced or remitted by one 
of the authorities mentioned in section 112. 


100. (1) Any finding or sentence of a court-martial which Revision of 
requires confirmation may be once revised by order of the con- sentereo, 
firming officer; and on such revision, the court, if so directed by 


him, may take additional evidence. 


(2) The court, on revision, shall consist of the same officers 
us were present when the original decision was passed, unless 
any of those officers are unavoidably absent. 


(3) In case of such unavoiduble absence the cause thereof 
shall be duly certified in the proceedings, and the court shall 
proceed with the revision, provided that, if a general court- 
martial, it still consists of five officers, or if a district court- 
martial, of three officers. 


Nore. 


See Ruwe 57 aud notes thereto for procedure on revision. 

Which requires confirmation —The finding or senteace of a summary 
court-martial can, therefore, never be revised. Neither can that of a 
summary geueral court-martial be revised if it docs not nnder section 98 
require tu be confirmed. 


101. The finding and sentence of a summary court-martial Finding and 
shall not require to be confirmed, but may be carried out forth- Papin 
with : court-martial. 

Provided that, if the officer holding the trial is of less than 
five years’ service, he shall not, except on active service, carry 
into effect any sentence until it has received the approval of an 
officer commanding not less than a corps. 

102. The proceedings of every summary court-martial shall Bese tes 
without delay be forwarded to the officer commanding the divi- TRAE aoe 
sion or brigade within which the trial was held, or to the pre- martial. 
scribed officer; and such officer, or the Commander-in-Chief in 
India, or the officer commanding the army in which the trial 
was held, may, for reasons based on the merits of the case, but 
net on any merely technical grounds, set aside the proceedings 
or reduce the sentence to any other sentence which the court 
might have passed. 


Nors. 


As to how this officer should deal with an illegal sentence, see Part I, 
Chapter IV, paragraph 7. 
u2 
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103. Where a sentence passed by a court-martial which has 
been confirmed, or which does not require confirmation, is found 
for any reason to be invalid, the authority who would have had 
power under section 112 to commute the punishment awarded by 
the sentence if it had been valid may pass a valid sentence : 


Provided that the punishment awarded by the sentence so 
passed shall not be higher in the scale of punishments than, or 
in exces, of, the punishment awacded by the invalid sentence. 


Nore. 


‘This enables any of the authorities mentioned in section 112 to substi- 
tute a valid sentence for an invalid one which has been inadvertently 
confirmed and which is thns not upen to revision in the ordinary way. It 
also gives these anthoritics similar powers in regard to a sentence not 
requiring confirmation, 1.2. any sentence hy summary court-martial. or 
one by a summary gencral court-martial which doex not. under section 98 
require confirmation, 


CHAPTER IX. 


IwrcriTion o1 SENTENCES. 


104. In awarding 2 sentence of death a court-martial shall, 
in its discretion, direct that the offender shall suffer death by 
being hanged by the neck until he be dead, or shall suffer death 
by being shot to death. 


1085. Whenever any person is sentenced under thir Act to 
sitnple imprisonment, such sentence shall be carried out by 
eonfinement in military custody. 


Norte. 


Unless therefore, a special order under section 108 is passed by com- 
ctent authority, al! sentences of simple imprisonment must be undergone 
in military custody. 


106. Whonever any person is sontenced under this Act to 
transportation or imprisonment, the term of his sentence shall, 
whether it has been revised or not, be reckoned to commence on 
the day on which the original proceedings were signed by the 
president or, in the case of a summary court-martial, by the 
court. 


Nore. 


Under this section a term of transportation or imprisonment cannot be 
made to commence at the expiration of a previous term, but must com- 
mence on the day on which the sentence is signed If, therefore, the court 
desires to award (eay) six months’ imprisonment to a person who is alread 
undergoing a sentence of three months of which one month is anexpired, 
@ sentence of seven months’ imprisonment must be passed. 


107. Whenever any sentence of transportation or rigorous 
imprisonment is passed under this Act, or whenever any sen- 
fence so passed is commuted to transportation or to rigorous 
imprisonment, the commanding officer of the person under 
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sentence, or such other officer as may be prescribed, shall forward 
a warrant in the prescribed form to the officer in charge of the 
civil prison in which such person is to be confined, and shall 
forward him to such prison with the warrant : 


Provided that, in the case of a sentence of rigorous imprison- 
ment for a period not exceeding three months, the confirming 
officer, or, in the case of a sentence which does not require con- 
firmation, the court, may direct that the sentence shall be 
carried out by confinement in military custody. 


Nore. 


Passed.—A sentence requiring confirmation is inoperative until con- 
firmed, and is, as a matter of fact, not divulged until confirmation has 
taken place. Even if such a sentence should, improperly, become known 
to the commanding officer, he cannot, therefore, take action under this sec- 
tion before confirmation has been effected 

Civil prison.—That is a priaon maintained under the Prisons Act (IX 

of 1894). 
For forms of warrant sce Forms A and B in the fourth appendix to the 
Rules. Whena death sentence is commuted hy the confirming officer 
to one of traneportation or imprieonment, Form A, or B, with the neces- 
sary variations, will be used. See Rule 4 'A). 


. The proviso to this section admits of the imprisonment awarded to a 
person, whose sentence does not involve dismissal, being wndergone in 
military custody. The return to the service of a person who has_ been 
an inmate of a civil prison is, asa rule, undesirable, and a ivantage shonld 
therefore be taken of this proviso to ensure that short sentences of im- 
prisonment, unaccompanied )y dismissal, are undergone in military 
custody. 

When the power of directing imprisonment to be undergone in military 
custody vests in the confirming officer, the direction should be part of the 
confirmation minute, but when, asin the case of a summary court-martial, 
it vests in the court, it should form part of the sentence. 


108. Whenever, in the opinion of an officer commanding an 
army, division or independent brigade, any sentence or portion 
of a sentence of imprisonment cannot, for special reasons, con- 
veniently be carried out in accordance with the provisions of 
section 105 or section 107, such officer may direct that such 
sentence or portion of sentence shall be carried out by confine- 
ment in any civil prison or other fit place. 


Nore. 


The power conferred in this section might be of use in an emergency, 
such as an epidemic. It will aleo admit of local arrangement. being made 
for the execution of a sentence of rigorous imprisonment passed in a 
culonial garrison when it is, for any reason, inconvenient or nndesirable 
that an offender should be sent to India to undergu his sentence. 


109. Whenever an order is duly made under this Act setting 
aside or varying any sentence, order or warrant under which any 
perscn is confined in a civil prison, a warrant in accordance with 
such order shall be forwarded by the prescribed officer to the 
officer in charge of the prison in which such person is confined. 


Norte. 


For forms of warrant under this section see Forms C tu F in the 
fonrth appendix to the Rules. ‘Ihe heading of cach of these shows 
clearly the cases in which it is to be used. It will be noticed that Form 


Execution of 
sentence of 
imprisonment in 
special cases, 


Communication 
of certain or 

to civil prison 
officers, 


Limit of 
solitary 
confinement. 


Inatrument of 
corporal 
punishment 


Pardons and 
remigsions. 
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C is appitcacls to cases in which the person concerned is to be released, 
Forms D and E to those in which he remaiue in civil custody but with a 
reduced sentence, and Form ¥ to those in which he is to be transferred to 
military custody, 1.e., to cases in which his sentence, in its new form, 
admits of, or requirer, kuch custody. Jt isa obviously undesirable that a 
person in military custody shuuld not Le ead be to military law. If, 
therefore, his original sentence har involved the discharge of the offender, 
an order of re-admission to the service, under section 112 (4), should 
accompany a warrant in Form F When a death sentence is commuted 
subsequent to confirmation to one of traneportation or imprisonment, 
Form D or E, with the necer+ary variatio: s, will be used. See Rule 4 (A). 


110. In executing a sentence of solitary confinement, such 
confinement shall in no case exceed fourteen days at a time, with 
intervals between the periods of solitary confinement of not 
less duration than such periods, and, when the imprisonment 
awarded exceeds three months, the solitary confinement shall 
not exceed seven days in any one month of the whole imprison- 
ment awarded, with intervals between the periods of solitary 
confinement of not less duration than such periods. 


111. Whenever any person is sentenced under this Act by a 
court-martial to corporal punishment, such punishment shall be 
inflicted on the bare back with the regulation cat. 


NOTE. 


Regulation cat —Sce Rule 105 


CHAPTER X. 


ParDons AND REMISSIONS. 


412. When any person subject to this Act has been con- 
vieted by a court-martial of any offence,— 


(a) the Governor General in Council, or 


(b) when tho person has been convicted of any offence 
other than an offence punishable under section 41, 
the Commander-in-Chief in India or, in the case of 
a sentence which he could have confirmed or which 
did not require confirmation, the officer command. 
ing the army, division or independent brigade in 
which such person, at the time of his conviction, 
was serving, 

may— 
(1) pardon the person: 


(2) mitigate or remit the punishment awarded, or com- 
mute such punishment for any less punishment or 
punishments to which he might have been sen- 
tenced by the court-martial; 


(8) order the restoration to him of any service or other 
advantage forfeited under his sentence; or 
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(4) re-admit him to the service when he has been dis- 
missed therefrom : 
Provided that a sentence of transportation shall not be com- 
muted for a sentence of imprisonment for a term exceeding the 
term of transportation awarded by the court. 


Nore. 
14) See note to section 15, 


CHAPTER NI 


RULes. 
913. (/) Tho Governor General in Council may make rulcs Power to make 
for the purpose of carrying into effect the provisions of this Act. Tales. 


(2) In particular, and without prejudice to the generality of 
the foregoing power, such rule. may provide for— 


(a) the discharge from the service of persons subject to 
this Act; 

(b) the amount and incidence of fines to be imposed under 
section 21; 

(c) the assembly and procedure of courts of inquiry, and 
the administration of oaths or affirmations by such 
courts; 

(d) the convening and constituting of courts-martial ; 

(¢) the adjournment, dissolution and sittings of courts- 
martial ; 

({) the procedure to be observed in trials by courts- 
martial; 

(g) the confirmation and revision of the findings and sen- 
tences of courts-martial ; 

(h) the carrying into effect senterces of courts-martial ; 

(i) the forms of orders to be made under the provisions 
of this Act relating to courts-martial, transportation 
or imprisonment; and 


(7) any matter in this Act directed to be prescribed. 


(8) All rules made under this Act shall be published in the 
Gazette of India, and, on such publication, shall have effect as 
if enacted in this Act. 


Nore. 


Rules have been framed under this section aud are included in this 
Manual. The “ notification ’’ bringing them into force will be foand in 
Part IV, while the Rules, with notes, are coutained in Part I. 


(j) Prescribed —See section? (21). 
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CHAPTER XII. 


Property or Deceasep Persons, DeserTERS AND LUNATICS. 


Property ot 114. The following rules are enacted respecting the disposal 
aid decstere, ep the property of every person subject to this Act who dies or 
eserts :-— 


(1) The commanding officer shall secure all the moveable 
property that is on the spot, and cause an inventory thereof to 
be made, and draw any pay and allowances due to the deceased 
or deserter. 


(2) In the case of a deceased person who has left in a Gov- 
erninent savings bank (including any post office savings bank, 
however named) a deposit not exceeding one thousand rupees, 
the cormmanding officer may, if he thinks fit, require the secre- 
tary or other proper officer of the bank to pay the deposit to 
him forthwith notwithstanding anything in any departmental 
rules; and, after the payment thereof in accordance with such 
requisition, no person shall have any right in respect of the 
doposit except as hereinafter provided. 

(3) In the case of a deceased person whose representative is 
on the spot and has given security for the payment of the regi- 
mental debts (if any) of the deceased, the commanding officer 
shall deliver over the property and the amount of the deposit 
(if any) received under clause (2) to that representative. 

(4) In the case of a deceased person whose estate is not dealt 
with under clause (3), and in the case of any deserter, the com- 
manding officer shall cause the property to be sold by public 
auction, and shall pay the regimental debts and other debts in 
camp or quarters (if any), and in the case of a deceased person 
the expenses of his funeral ceremonies, from the proceeds of the 
sale and the amount of the deposit (if any) received under 
clause (2). 

(5) The surplus, if any, shall in the case of a deceased person 
he paid to his representative (if anv), or in the event of no 
claim to such surplus being established within twelve months 
after the death, then the same shall be remitted to the pre- 
scribed person. 

(6) In the case of the sale of the effects of a deserter, the 
amount remaining in the hands of the commanding officer shall 
be forthwith remitted to the prescribed person. 


Meaning of Exrplanation.—A person shall he deemed to be a deserter 

aeeerion: within the meaning of this section who has been convicted of 
desertion, or who has without authority been absent from duty 
for a period of sixty days and has not subsequently surrendered 
or been apprehended. 


Nore. 
(5)~(6) Preaerited perzan —See Rule 163. 
Disposal of ‘ i a 
certain property 118. Property deliverable and money payable to the repre 


without produc- sentative of a deceased person under section 114 may, if the 
aoe of probate, total value or amount thereof does not exceed one thousand 
— rupees, and if the prescribed person thinks fit, he delivered or 
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paid to any person appearing to him to be entitled to receive it 
or to administer the estate of the deceased, without requiring 
the production of any probate, letters of administration, certi- 
ficate or other such conclusive evidence of title; and such deli- 
very or payment shall be a full discharge to those ordoring or 
making the same and to the Secretary of State for India in 
Council from all further liability in respect of the property or 
money; but nothing in this section shall affect the rights of any 
executor or administrator or other representative, or of any 
creditor, of a deceased person against any person to whom such 
delivery or payment has been made. 


Norte. 
Preserthed person. —See Rule Jo. 


116. The provisions of section 114 shall, so far as they can Application ef 
be made applicable, apply in the case of a person subject to this era . 


Act becoming insane. 
CHAPTER XIII. 
MISCELLANEOUS. 


Military Privileges. 


4117. (J) Any person subject to this Act who deems himself Pompisings 
wronged by any superior or other officer, may, if not attached py pea 
to a troop or company, complain to the officer under whose 
command or orders he is serving; and may, if attached to a 
troop or company, complain to the officer commanding the same. 

(2) When the officer complained against is the officer to whom 
any complaint should, under sub-section (1), be preferred, the 
aggrieved person may complain to such officer’s next superior 
officer. 

(8) Every officer receiving any such complaint shall examine 
into it. and, when necessary, refer it to superior authority. 

(4) Every such complaint shull be preferred through such 
channels as inay be from time to time specified by yroper 
authority. 

Nore. 

(4) Channela .. . . apectfied hy proper authority.—See A. BR. 1, 

Vol. II. 


118. (1) No president or member 01 a court-martial, no judge Privilegen of 
advocate or superintending officer, no party to any proceeding persons 
before a court-martial, or his legal practitioner or agent, and no peas ah 
witness acting in obedience to a summons to attend a court- 
martial, shall, while proceeding to, attending on or returning 
from a court-martial, be liable to arrest under civil or revenue 


process. 


(2) If any such person is arrested under any such process, he 
may be discharged by order of the court-martial. 

119. (1) No person subject to this Act shall, so long as he Exemption frow 
belongs to His Majesty’s Indian forces, be liable to be arrested *Test for debt. 
for debt under any process issued by, or by the authority of, any 
civil or revenue court or revenue-officer. 


Property 
exrem from 
attachment. 


Application of 
ths aa two 

oin 
settlona ts 
reservist rn. 
Priority of hear- 
ing by courts ot 
cases in which 
Native officers 
and soldiers arc 
concerned. 
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(2) The judge of any such court may examine into any com- 
plaint made by such person or his superior officer of the arrest of 
such person contrary to the provisions of this section, and may, 
by warrant under his hand, discharge the person, and award 
reasonable costs to the complainant, who may recover those 
costs in like manner as he might bave recovered costs awarded 
tu him by a decree against the person obtaining the process. 

(3) For the recovery of sucb costs no fee shall be payable to 
the court by the complainant. 

120. Neither the arms, clothes, equipment, accoutrements 
or necessaries of any person subject to this Act, nor any animal 
used by him for the discharge of his duty, shall be seized, nor 
shall the pay and allowances of any such person or any part 
thereof be attached, by direction of any civil or revenue court 
or any revenue-officer, in satisfaction of any decree or order 
enforceable against him. 

121. Every person belonging to the Indian Reserve Forces 
shall, whon called out for or engaged upon or returning from 
training or service, be entitled to all the privileges accorded by 
sections 119 and 120 to a person subject to this Act. 

122. (1) On the presentation to any court by or on behalf of 
any person subject to this Act of a certificate, from the proper 
military authority, of leave of absence having been granted to or 
applied for by him for the purpose of prosecuting or defending 
any suit or other proceeding in such court, the court shall, on 
the application of such person, arrange, so far as may be pos- 
sible, for the hearing and final disposal of such suit or other 
proceeding within the period of the leave so granted or applied 
for. 

(2) The certificate from the proper military authority shall 
state the first and last day of the leave or intended leave, and set 
forth a description of the case with respect to which the leave 
was granted or applied for. 

(3) No fee shall be payable to the court in respect of the pre- 
sentation of any such certificate, or in respect of any application 
bv or on behalf of any such person for priority for the hearing 
of his case. 

(4) Where the court is unable to arrange for the hearing and 
final disposal of the suit or other proceeding within the period 
of such leave or intended leave as aforesaid, it shall record its 
reasons for having been unable to do so, and shall cause a copy 
thereof to be furnished to such person on his application without 
any payment whatever by him in respect either of the applica- 
tion for such copy or of the copy itself. 

(5) If in anv case a question arises as to the proper military 
authority qualified to grant such certificate as aforesaid, such 
question shall be at once referred by the court to an officer com- 
manding a corps, whose decision shall be final. 


Nore. 
For orders as to the epeedy disporal of snits hy or agairst offcers or 
soldierg, see 4. R. I., Vol. II. 
The following is an extract from a circu'ar regarding civil proceedings 
againat soldiers serving in China :— 
“ Civil courte have received ivstractions to fix the hearing of suits to 
which soldiers of the Indian Army serving at stations in Chinaare parties 
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for a date not less than four months in advance of the date of posting the 
summons or notice. 


Immediately on receipt of a summons or notice a suldier should act as 
follows :— 


(i) Authorise a person to defend the suit in hia stead. The authority 
must be in writing, must be signed by the soldier in the pre- 
sence of his commanding officer, and must be conntersigned b 
the Jatter. (First Schedule, Order XXVIII, Code of Civil 
Procedure, 1£08.) The person so authorised may defend 
the suit in perzon in the same manner as the soldier could do 
- proeent or he may appoint a pleader to defend the suit ou 

eh 


alf of the absent soldier ; or 


(ii) Appoint a pleader or recognised agent to act on his behalf. 
(Order II, :4:d.) In both these cases, the person authorised 
under (i) or the pleader or agent appointed under (ii) should 
he fully ins'ructed so asto be cumpetent to defend the suit ; 
and the soldier must be content thatthe case should be decided 
on the merits of the defence put in on his behalf bs such person 
or pleader ; or 

(iii) 1f the soldicr is not content to entrust the defence of his smt to 
such person or pleader, but considers it essential that he 
himeelf shculd be present, or that a lounger timo should be 
given him to cullect materials for defence of his suit, he should 
forward a letter to a pleader, t« te produced in court, instruct- 
ing him to apply tor an adjournment and giving fully the special 
reasons for such request. In this case the soldier should give 
the pleader no other instructions, nor authorise him to du any- 
thing but apply for an adjournment. If the court then 
declines tu adjourn the case the decree would be passed ‘ es 
parte, and the suldier on returning to India would be entitled 
to apply for the setting aside of the decree under First Schedule, 
Order 1X, rule 13, wid ; or 


(iv) The soldier can instruct a person or pleader fo defend the suit 
and also to az ply for an adjournment, but this course is 
dangerous, as, if the adjournment is refused, the case is decid- 
ed ‘not ez parte, but on such defence as is put in, and the 
soldicr thus loses his chance of subsequently taking action 
under Order IX, rule 13, above. 


(A Ge circular No. 53 F of 25th February 1910 ) 


With the exception of the special delay of four months, the above rules 
are equally applicable to suits against officers and soldiers serving in India 
or elsewhere, who cannot obtain leave of absence to appear personally. 
Instead, however, of applying for an adjournment as suggest >d in paragraph 
(iii), it will, wheu the officer or soldier is in India, be often sufficient if 
his agent or pleader applies to have the evidence of his principal taken on 
commission. 


sears, onan similar to those already introduced in regard to China 
(1.e., the fuur months’ delay referred to ubove) have been made applicable 
to soldiers serving in Burma, in the Hast and Central Afmca Protector- 
ates, the Persian Gulf, Aden and vuther distant places. The periods 
prescribed vary frum two to five months. See Adjutant Gencral’s 
circular No. 873—1 (A. G. 5), dated 27th March 1911. 


Deserters and Military Offenders. 


123. (1) Whenever any person subject to this Act deserts, Capture of de- 
the commanding officer of the corps, department or detachment "Tt". 
to which he belongs shall give written information of the deser- 
tion to such civil authorities as, in his opinion, may be able to 
afford assistance towards the capture of the deserter; and such 
authorities shall thereupon take steps for the apprehension of the 
said deserter in like manner as if he were a person for whose 


Arrest 4 mill- 
tary authorities. 


Arrest by olvil 
authorities, 


Inquiry on 
absence of 
reson subject 
0 Act. 
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apprehension a warrant had been issued by a magistrate, and 
shall deliver the deserter, when apprehended, to military custody. 


(2) Any police-officer may arrest without warrant any person 
reasonably believed to be subject to this Act and to be travelling 
without authority, and shall bring him without delay before the 
nearest magistrate, to be dealt with according to law. 


Note. 
Covel avhoritiwa, -Tlis iacludes political aid police a ithorities. 


124. (1) Any person subject to this Act who i» charged with 
in offence may be taken into military custody. 


(2) Any such person may be ordered into military custody 
by any superior officer, 

(3) The charge against every person taken into military 
custody shall, without unnecessury delay, be investigated by the 
proper military authority, and, as soon as may be, either pro- 
ceedings shall be taken for punishing the offence, or such person 
shall be discharged from custody. 


Norte. 

(3) The investigation herein provided tor 1. necessary as a preli- 
minary cither to summary disposal of the cause or the trial of the accused 
by ouurt-martial. 

126. Whenever any person subject to this Act, who is 
accused of any offence under this Act, is within the jurisdiction 
uf any magistrate or police-officer, such magistrate or officer 
shall aid in the apprehension and delivery to military custody 
of puch person upon receipt of a written application to that 
effect signed by his commanding officer. 

126. (1) When any person subject to this Act has been 
ubsent without due authority from his duty for a period of sixty 
days, a court of inquiry shall, as soon as practicable, be as- 
sembled and, upon oath or affirmation administered in the 
prescribed manner, shall inquire respecting the absence of the 
person, and the deficiency, if any, of property of the Govern- 
ment entrusted to his care, or of his arms, ammunition, equip- 
ments, instruments, clothing or necessaries; and, if satisfied of 
the fact of such absence without due authority or other sufficient 
eause, the court shall declare such absence and the period 
thereof, and the said deficiency, if any; and the commanding 
officer of the corps or department to which the person belongs 
shall enter in the court-martial book of the corps or department 
a record of the declaration. 


(2) If the person declared absent does not afterwards sur- 
render, or is not apprehended, he shall. for the purposes of this 
Act, be deemed to be a deserter. 

(3) If the person declared absent surrenders or is apprehend- 
ed, the record or a copy thereof, purporting to bear the signature 
of the officer having the custody of the court-martial book, shall, 
on the trial of the person for desertion, be presumptive evidence 
of the facts therein recorded. 

Norte. 
See Rule 159 for procedure of courts of inquiry held under this section. 


The Schedule. lov 


Repeal. 


127. The enactments mentioned in the Schedule are hereby Repea.. 
repealed to the extent specified in the fourth column thereof : 


Provided that all warrants issued and persons enrolled or 
attested under the provisions of any of the said enactments shall 


be deemed to have been respectively issued, enrolled or attested 
under this Act. 


1891 , 


1894 


2 


1900 


1941 


1904 


1905 


XII 


XI] 


XIV 


IX 


xiil 


THE SCHEDULE, 


Rerist or ENACiMLNIS. 


(See section 127.) 


Short title. Extent of repeal. 


The Indian Articles of The whole. 
War. 


The Unattested Sepoys Ditto. 
Act, 1675. 


The Amending Act, So much of section 2, sub-section 

1891. (2) and the Second Schedule as 
relates tou the Indian Articles 
of War. 


The Indian Articles of Thewhole. 
ber An endment Act, 
4. 


The Indian Short Titles So much 


of section 2 and the 
Act, 1897, 


Schedule as relates to Act V 
of 1875. 


The Indian Articles of , The whole. 
bp Amendment Act, 
1900. 


The Indian Articles of 
Ad Amendment Act, 


The Indian Articles of 
ihe Amendment Act, 
1904. 


Ditto. 


Ditto. 


The Indian Articles of 
War Amendment Act, 
1805. ' 


Ditto. 
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129. Re-calling of witnesses and calling of witnesses in reply. 


Addresses. 
130. Addresses may be in writing. 
Insanity. 


131. Provision as to finding of insanity, and custody of insane 
person. 


Preservation of Proceedings. 


182. Preservation of proceedings. 
188. Right of person tried to copies of proceedings. 
184, Loss of proceedings. 


Irregular Procedure when no injustice is done. 


185. Validity of irregular procedure in certain cases. 
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Roizs. 


186. 


187. 
188. 
189. 
140. 
141. 
142. 
143. 
144. 
146. 
146. 
147. 
148. 
149. 
150. 
151. 


156. 
157. 
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Offences of Witnesses and others. 


Offences of witnesses and others. 
Suction 5.—Summany Gavena, Cournts-MARTIAL. 


Convening the court and record of proceedings. 
Charge. 

Trial of several accused persons. 

Challenges. 

Swearing or affirming the court. 


Arraignment. 
Piea to jurisdiction. 


Evidence. 

Defence. 

Evidence need not be recorded. 

Finding and sentence. 

Proceedings after sentence or finding. 
Adjoernment. 

Application of rules. 

Evidence of opinion of convening officer. 


SEcTION 6.—ExXECUTION oF SENTENCES. 


. Committal warrants. 

. Warrants under section 109 of the Act. 
. Sentence of dismissal or suspension. 

. ‘* Regulation cat.’’ 


CHAPTER V. 
Courts or INqurRy. 


Losses or thefts of arms. 
Court of inquiry when rifles, etc., are lost or stolen. 
Collective fine may be imposed. 


Regulations for courts of inquiry other than courts of inquiry 


158. 


held under section 126 of the Act. 
Courts of inquiry. 


Regulations for courts of inquiry under section 126 of the Act 
for the purpose of determining the illegal absence of persons 
subject to that Act. 


159. 


Courta of inquiry as to illegal absence under section 126 
of the Act. a 
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CHAPTER VL 
PRESCRIBED OFFICERS, AUTHORITIES AND OTHER MATTsrs. 


RULsS. 


160. Prescribed officers under section 6 of the Act. 

161. ‘‘ Corps '’ prescribed under section 7 (9) of the Act. 

162. Prescribed officer under section 19 of the Act. 

168. Prescribed authorities under section 52 of the Act. 

164. Prescribed authorities under sections 69 and 70 of the Act. 
165. Prescribed persons under sections 114 and 116 of the Act. 


FIRST APPENDIX. 
Forms of Enrolment. 


SECOND APPENDIX. 


Forms of Charges. 


THIRD APPENDIX. 


Forms as to Courts-Martial. 


FOURTH APPENDIX. 
Warrants under sections 107 and 109 of the Act. 


INDIAN ARMY ACT RULSS. 


CHAPTER I. 


PRELIMINARY, 
1. These rules may be cited as the ‘‘ Indian Army Act Rules.’’ Short title, 


2. In these rules, unless there is anything repugnant in the Definitions. 
subject or context ,— 


(a) ‘* Proper military authority,’’ when used in relation to 
any power, duty, act or matter, means such military authority 
as, in pursuance of the Regulations of the Army or the custom 
of the service, exercises or performs that power or duty or is 
concerned with that act or matter. 


(B) ‘‘ The Act ’’ means the Indian Ariny Act, 1911. 


3. Any report or application directed by these rules to be Reports and 
made to a superior authority, or proper milftary authority, shall Applications. 
be made in writing through the proper channel, unless the author- 
ity, on account of military exigencies or otherwise, dispenses 
with the writing. 


4. (a) The forms set forth in the appendices to these rules, Forms in 
with such variations as the circumstances of each case require, Appendices. 
may be used for the respective purposes therein mentioned, and 
if used shall be sufficient, but a deviation from such forms will 
not, by reason only of such deviation, render any charge, wamant, 
order, proceedings or other document invalid. 


(B) An omission of any such form will not, by reason only of 
such omission, render any act or thing invalid. 


(c) The notes to, and instructions in, the forms will be con- 
sidered as instructions which it is expedient to follow in all cases 
to which such notes and instructions apply but shall not have 
the force of rules. 


5. Any power or jurisdiction given to, and any act or thing propeise of 
to be done by, to, or before any person holding any military office power vested 
may be exercised by, or done by, to, or before any other person in bolder ce. 
for the time being authorised in that behalf according to the 
custom of the service. 


__8- In any case not provided for by these rules such course Cases‘unpro- 
will be adopted as appears best calculated to do justice. vided for. 
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CHAPTER II. 


ENROLMENT AND ATTESTITION. 


ogee: . 7. (a) The following officers shall be ‘' enrolling officers ” 
for the purposes of section 8 of the Act :— 


(i) All recrniting officers 
Qi) All assistant recruiting 
... .. officers. As regards all persons, 
(iii) The officer commanding a | 
. station. 
(iv) The officer commanding a) 

corps. As regards persone enrolled 
(v) The officer commanding the f in that corps. 


; depot of a corps 
(vi) The officer commanding a) 
_ _ battery. 1 
(vii) The officer commanding a | 
company of artillery. (As regards persons enrolled 


artillery ammunition column. 


(viii) The offcer commanding an [ in an artillery corps. 
(ix) The officer commanding an | 


artillery depot 
(x) The officer commanding a As regards persous enrolled 
reserve centre. in the reserve. 


(xi) The officae ocummanding a } 
transport corps or cadre. 

(xii) The officer in charge supplics 
; or transport of a station. 

(xiii) The officer commanding a 

combatant unit to which 

twansport is pormanently 


i 

| As regards persons enrolled 
in the Supply and Trans- 
port Corps. 





attached, 
ve ottidivivon or brigade. (M4 regents percons, nroled 
(xv) geod medical officer of ( ‘army Bearer Corps. 


(xvi) The staff officer, medical mobi- As regards persons enrolled 

lisation stores, of a division. inthe reserve of the Army 
Bearer Corps. 

(xvii) Tho officer (other than a As regards persons enrolled 
departmental officer with in the Ordnance Depart- 
honorary rank) in oharge ment. 
of any ordnance establish- 


ment. 
(xviii) The officer in charge of any As perce persons enrolled 
in 


ivision or branch of any t department. 
other department. 
(xix) The adjutant of a railway As regards persons enrolled 
volunteer corps. in the reserve of amilitary 
railway Company. 
(xx) The officer in charge of a fort As regards persons enrolled 
armament establishment. in an artillery corps as 


fort armament lascars. 
(xxi) The officer in charge of a coast- As regards persons enrolled 
defence establishment. in _ the Indian Coast 


Artillery. 

(xxii) The offeer commanding a As regarde persons enrolled 
British cavalry or infantry in the corps of followers, 
unit. reas cavalry or in- 

an J. 


(s) On a person being enrolled the enrolling officer shall 
forward his enrolment paper to the officer having the custody 
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of the Long Roll of the corps or department for which he has 
been enrolled, or, if more than one Long Roll is maintained in 
such corps or department, to the officer having the custody of 
ene of such Long Rolls, and that officer shall, on receiving such 
paper, cause his name to be entered in the Long Roll. 


(a) (a) and (avi).—Direct enrolments into tle reserve of a corps can bo 
effected et/her by the officers here indicated or by the ordinary enrol- 
lirg officers of the corps of which the reserve forms part. 

(B) Enrolment paper.— Sco First Appendix. 

Corps.- See Indian Army Act, section 7, and Rule 161 (a). Every 
person enrolled under the Act must belong to some corps or department 
from which he can only be transferred in accordance with the conditions 
of his enrolment (if they provide for such transfers) or with his own 
coneent. He can be transferred, with or without his consent, from one 
portion of lis corps or department to another. 


If the enrollirg officer isthe custodian of the Long Roll, he will, of 
course, make the entry himself. 


8. All combatants, and the following enrolled persons other Tersons to be 
than combatants, shall, when reported fit for duty, be attested ; 
as provided in section 12 of the Act :— 


(i) Reservists of Military Railway Companies (Traffic and 
Locomotive Section). 

(ii) Mule, Bullock and Camel Drivers serving in tho 
standing transport of the Supply and Transport 
Corps, and persons of the same classes serving in 
units of that corps raised on mobilisation who 
may be selected for non-commissioned rank. 

(iii) Transport Veterinary Dafadars. 


(iv) Lascars of the Ordnance Department employed in 
Arsenals and Depdts. 


(v) Men of the Army Bearer Corps. 


Provided that a lascar of the Ordnance Department employed 
in an Arsenal or Depot shall not be attested until he has com- 
pleted a period of probation of six months. 


9. (a) The oath or affirmation to be taken on attestation Oath or affrm- 
will be in one of the following forms or in such other form to tha arte tg 
same purport as the attesting officer ascertains to be in accord- 
ance with the religion of the person to be attested, or otherwise 
binding on his conscience. 


Form of oath. 


I[——_———-do swear that I will be faithful and bear true alle 
giance to His Majesty the King-Emperor, His heirs and suc- 
cessors, and that I will, as in duty bound, honestly and faith- 
fully serve in His Majesty’s Indian Forces and go wherever I 
may be ordered by land or sea, and that I will observe and obey 
all commands of any officer set over me even to the peril of 
my life. So help me God. 


The second person may, when necessary, be substituted for 
the first in this form of oath, and the words ‘‘ So help me God "’ 
omitted or varied. 
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Form of affirmation. 


-solemnly affirm in the pre- 
sence of Almighty God that I will be faithful and bear true 
allegiance to His Majesty the King-Emperor, His heirs and 
successors, and that I will, as in duty bound, honestly and 
faithfully serve in His Majesty's Indian Forces and go wherever 
I may be ordered by land or sea, and that I will observe and 
el all come of any officer set over me even to the peril 
of my life. 

(B) The oath or affirmation prescribed in this rule shall, 
whenever practicable, be administered by the commanding 
officer of the person to be attested (or in the presence of the 
said officer by a person empowered by him to administer it) in 
the manner described in section 12 of the Act. If it is not so 
administered, it may be administered by a magistrate or such 
officer as is hereinafter indicated; that is to say,— 

A recruiting officer or assistant recruiting officer; 

The officer commanding a station; 

The adjutant of a railway volunteer corps (as regards reser- 
vists of military railway companies only). 

(a) Christians and Sikhs are gencrally sworn, the former on the New 
Testament or sume book containing it, the latter on the Granth. Hindus 
and Muhammadans are generally affirmed. 

The above affirmation—fur Muahammadans and Hindus—is (in Hin- 


custani) as follows :— 

“Main Hakk Taélé Khuda ko hézir aur ndézir jan ke 
(Parmeshwar Bhagwaéu ko jan man ke) im4n (dharm), se ikrér (bachan) 
karté hay ki maiy Shah Alam-pandh aur uske waérison aur jé-nishinon 
ké wafddar aur sachché farmaybardér rahingé aur jaisé ki mera farz hai, 
main {mdndéri aur wafdidéri se Sh4h Alam-panéh ki Hindustani fauj men 
naukari kariygé, aur jah4y mujhe hukm hogé. tari y&é khushki ke raste 
juung4, aur har ek afsar jo ki mere upar mukarrar hogé us ke tamam 
hukmon ké khiydl] rakhdpgdé, aur méndygdé khah jan ké bhi dar ho.” 


The Pushtu version 18 :— 

“ Zah Pék Khudaf Ta’dlé ta hazir an ndézie pohegim au la 
imdn sara ikrér kawam chi zah ba da Baédshah Alam-panéh au da hagha 
«@ Wériséno au janishino pa makh kkhi, pa wafdddri sara au pa khpul 
tidk sara, khidmat kawam ; au laka chi mé bdndi ferz dai, zah ba pa 
vidk sara au paimdn sara da Baiehth Alam-panéh pa Hindisténi fanj 
kkhi naukari kawam, au har cherta chi m4 ta hukm wu shi da daryéb ya 
aa kbusbkhi ps léri ba dzum, au har afsar chi pa ma bdndi mukarrar wi, 
da hagha tol hukmtnota ba khiyél kawam an ba kabile laram agarchi 
pa kkhi da j4n khatar ham wi.’ 


The oath for Sikhs begins — 
7. “ Maiy Sri Gari Granth Sahib J. k. Sugand khaétad hin 
i main ” 
and goes on asin the Hindustani affirmation. It is repeated after the 
person administering it. 


(3) In the manner, etc., 1.e.. in front of his corps or such portion 
thereof or such members of his department as may be present. 


If not 90 administered,‘etc.—This “ prescribes ” the other officers who 
can, under section 12 of the Act, attest enrolled persons. 





CHAPTER II. 


DIsmMIssaL AND DISCHARGE. 


Discharge not to 10. Every person enrolled under the Act shall, when en- 
be delayed. = titled under the conditions of his enrolment to be discharged, 
be so discharged with all convenient speed. 
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11. (a) Every native officer or warrant officer who is dismissed Discha 
or discharged shall be furnished by his commanding officer with ‘¢tifcates, 
a certificate setting forth, in respect of such native officer or war- 
rant officer, the same matters as are required to be set forth in a 
certificate furnished under section 17 of the Act to a person 
enrolled thereunder who is dismissed or discharged. A certi- 
ficate furnished under the provisions of this rule or of section 17 
of the Act, as the same may be, is hereinafter called a ‘* discharge 


certificate.”’ 

(B) The dismissal of a person subject to the Act, whose dis- 
missal otherwise than by sentence of a court-martial is duly 
authorized, or the discharge of a person so subject whose dis- 
charge is duly authorized, shall be carried out by the command- 
ing officer of such person with al] convenient speed, but subject 
to the provisions of Rule 12; and shall take effect from the date 
on which a discharge certificate is furnished to such person, or 
aoe such subsequent date as may be specified in that certi- 

cate. 

(c) A discharge certificate may be furnished cither by per- 
sonal delivery thereof by or on behalf of the commanding officer 
to the person dismissed or discharged or by its transmission by 
post to such person, If so transmitted, such certifiente shall, 
tor the purposes of this rule, be deemed to have been furnished 
on the date on which, having been properly addressed and pre- 
paid, it was posted by registered post. 


(B) All convenient speed.—See note to section 16 of the Act. This will 
allow of such a short delay as will admit of the person’s pay and allow- 
ances being conveniently adjusted, and his being relieved from the charge 
vf any cash or stores which may have been entrusted to him. If the 
person to be dismissed or discharged is perfurming military duties, or is 
in military custody.the delivery of the certificate must be delayed so an 
to admit of his relief from these duties or release from that custody either 
before, or simultaneously with, effect being given to his dismissal or dis- 
charge by the delivery of the certificate. 

Such subseqnent date.— This will admit of a man whose discharge is duo 
(no a Sunday or holiday receiving his discharge certificate on the last 
Te anes of his service. In such a case the subsequent date on which 
the discharge is to take effect should be entered in the certificate and the 
man be paid up to and for that day. These words will also cover the case 
of a man discharged in his absence—e.g., a native officer on furlough 
pending retirement. In such a case [see (c) above} the certificate is 
deemed to be furnished when duly posted. The discharge can take effect 
either from that date or from some subsequent date specified in the 
certificate. ; 

The commanding officer should, as a role, publish the date of dismissa] 
or discharge in bis orders. 


12. The commanding officer of 8 person sentenced to trans- Diemisaal of 
portation or to rigorous imprisonment for a term exceeding three ©"viet. 
months shall, in accordance with section 15 of the Act, authorize 
his dismissal as follows :— 

(4) In the case of a court-martial sentence he shall author- 
ize the dismissal as soon as possible after the sen- 
tence is promulgated. 


(8) In the case of a sentence by a criminal court against 
which no appeal has been preferred, he shall author- 
ize the dismissal as soon as possible after the 
expiry cf the period within which the person under 


maka yh 
@ 0 
authorize 


discharge. 
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sentence could have preferred an appeal against 
his sentence. If such an appeal has been preferred, 
and has not resulted either in the acquittal of such 
person or in his sentence being reduced to three 
months’ rigorous imprisonment or less, he shall 
authorize the dismissal as soon as possible after 
the disposal of such appeal. 


(c) If proceedings which may legally result in the reduc- 
tion of the sentence of a criminal court (otherwise 
than on appeal) are pending in any other court, 
the commanding officer of the person under sen- 
tence may postpone his dismissal until the result 
of such proceedings is known, and shall then author- 
ize the dismissal as soon as possible. 

Provided that— 


I{ « chargo for an offence under the Act is pending against 
@ person who is liable to dismissal under this rule, 
the commanding officer of such person may post- 
pone his dismissal for such period, not exceeding 
three months, as will admit of his trial by court- 
martial on such charge, or of its being otherwise 
disposed of by the proper military authority, and 
shall, on the expiry of such period, authorize the 
distnissal as soon as possible, unless such person 
has been already dismissed by sentence of a court- 
martial which has tried him on the aforesaid charge. 


(a) As svon as possible —The commanding officer should, as a rule, 
authorize and carry out (sce Rule !1) the convict’s dismissal on the day 
on which the sentence is promulgated, and the convict should be imme- 
diately despatched toa civil prison. Indian Army Act, section 107. If, 
however, he is necessarily retained for a shor! period in military custody, 
matterag should be so arranged that his dismissal takes effect simultan- 
cously with his despatch to prison, as it is obviously inexpedient that a 
manin military custody should not be amenable to military discipline. 

(B) See notes to Indian Army Act, section 15. The commanding officer 
should communicate with the officer in charge of the prison in which the 
convict is confined and. on ascertaining that the period within which he 
could have appealed has expired and that no appeal has been preferred, 
should forthwith proceed with the dismissal. Similarly, if the convict 
appeals and his sentence, as finally dealt with by the appellate court, in- 
volves dismissal, the commanding officer should, on ascertaining the result 
of the appeal, forthwith proceed with the dismissal. The result of the 
appeal should be ascertained from the appellate court or from the officer in 
charge of the prison. The period within which an appeal against a sen- 
tence of transportation or rigorous impr sonment must be preferred is 
sixty days from the date of sentence if the ap is to the High Conrt, 
and thirty days ifit is to any other court (Indian Limitation Act, 1908, 
First Schedule, Nos. 154 and 155). 

(c) The sentences of criminal courts may in certain circumstances be 
redueed, otherwise than on appeal, by the higher criminal courts. If the 
commanding officer ascertains that proceedings which may result in such 
a reduction are pending. he may, in his discretion, postpone dismissal 
until the result of the proceedings is known. : 

tso.— When a convict’s dismissal is postponed under the proviso 
to this rule, the commanding officer should lose no time in bringing him 
to trial or in stee the case for the orders of superior authority, as 
the trial, if held, mast be concluded before the convict is dismissed. 


13. Instructions as to the authorities empowered to author- 
ize the discharge of persons subject to the Act, and the procedure 
to be observed in each case, are contained in the following table. 
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In this table ‘‘ Commanding Officer "' means the officer command. 
ing the corps or department to which the person to be discharged 
belongs. It also includes, as regards persons under their com- 
mand, the officers specified in items (iii), (v) to (xiv), (xvii), 
(xviii), and (xx) to (xxii) of Rule 7 (a). Any power conferred by 
this rule on any authority may be exercised by any higher 
authority. 


To which the person to be discharged belongs.—That is, the corps or 
department 1n which he was enrolled or to which he has been transferred. 
See Rales 7 (8) and 161 (a), and notes to the former rule. The case of the 
larger corps and departments, «hich have either no definite commandin 
officer, or the commanding officer of which is at a distance, is provid 
for in the latter part of this rule, which gives the powers as to dj 


: ° iso e 
of a commanding officer to certain officers on the spot. a 
TABLE. 
Competent autho- 
Class. Cane of discharg rity toauth rize = Spemal mstractions, 
discharge. 


_ (i) At bis own request, Commanding off- Discharge shonld be 
on transfer to the cer. carried out within two 
pension establish- months of application 
ment. unless war is immi- 

| uent or existing. 





his commission in Council. 





_ ~_— —_ — 


Gii) Having been Commanding off- To be carried out only 
ound medically unfit! cer. on the recommenda- 
for further service. tion of an Invaliding 


| 
| (ii) On resignation of Governor General 
| 
| 
Roard 


- — - — ne 


| 
(iv) On transfer to , Governor General 
the pension estab-. in Council. 
| lishment, otherwise | 
| than at his own re-, 
| nest, or under item | 








iii). —— : 
((v) With gratuity, Ditto- 
otherwise than at his 


' own request, or un- 
der item (iii). 


(vi) His services being Ditto. 
; no longer required. 


Native officers (other than native officers of the Indian Subordi- 
nate Medical Department' 





t, 


(vii) At his own re- Director-General 

quest, on transfer to of the Indian 
| the pension establish- Medical Service. 
: ment. 





(viii) On resignation | Native officera— | 
of his commission or| 43 in (ii). ! 
warrant. Warrant ofheers | 

— Director-Gene- 
ral of the Ind:an 
Medical Bervice. | 


eee nal 


Indian Subordi- 
te Medical Departmen 
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Class. 


Indian Subordinate Medical Dapartment—contd. 


Act w! 


der 


—— oe ee 





vice. 





as 


(x) On transfer to the 
pension establish- 
ment, otherwise than 
at his own request, 
or under item (ix). 


(xi) His 
being no longer re- 
quired. 

| 


Native officers— 
As in 
Warrant officers 
-—Director-Gene- 
ral of the Indian 
Medical Service 


8 In 





services | Native officers — 





Competent authc- 
Cause of discharge. | rity t: authorise Special instractious. 
discharge 
Senet A eM 
(ix) Having been | Director-General Tobe carried out only 
found medically un-} of the Indian on the recommenda- 
' fit for further ser-| MedicalService. tion of an Invaliding 


Board. 


Warrant officers The Brigade Comman- 


—Brigade Com- 


mander. 


Service 


der, or higher autho- 
rity, will, save in 
exceptional circum- 
stances, exercice this 
power cnly in consul- 
tation with tre 
Director-General of 
the Indian Medical 


| 
(xu) At his own 1e-} Commanding off- To be carried out in 


ane on transfer to 
the pensiun estah- 
lishm«¢ nt. 


(xiii) At his own re- 
quest, on fulfilling 
the curditions of his 
enrolment. 


(xiv) Having becn 
found medically un- 
fit for further scr- 
vice 


e ! 
(xv) Having re-enter- 
ed the service after | 
a J diamiseed or 
discharged, without, | 
at the time of such 
re-entry, stating the 
fact of his previous 
alee a dis- 
charge, or showing 
his certificate of dis- 
misgal or discharge. | 


ce’, 


Ditto 


Ditto 


Ditto. 


accordarce with the 
conditions of his en- 


rolment and _ with 
rection 18 of the Act 
and Rule 10. 


To be carried out in 


accordance with the 
conditions of his en- 
rolment and with 
sectior 18 of the Act 
and Rule 10. 


To he carried out only 


on the recommenda- 
tion of an Invaliding 
Board. 
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Competent autho-; 
Class. Cause of discharge. _ rity to authorize 


Special instructions. 
discharge. 











_ —— +. — _- = Saeed = - — 


(xvi) Not being a Comu.anding offi- | Only applicable to per- 
good rider. cer. | sons enrolled as com- 
batants in a mounted 
corps and whose duties 
require them to be 
mounted. Liability to 
discharge under this 
| item ceases on comple- 
tion of three years’ 
| gervice from date of 
| enrolment. 





(xvii) On transfer to Brigade Com- 
the pension cstab- mander. 
lishment, or with 

gratuity, otherwise 

than at his own re- 

quest, or under item 


Persons enrolled under the cy who have been attested 
—cont 


| 
(xiv). | 
(xviii) His services Ditto. 
being no longer re- 
quired. | 





(xix) All classes of Commanding off- | Recruits who are con- 
discharge. cer. sidered unlikely to 
become efficient sol- 
diers will be dealt 
with under this item. 


Persons enrolled 
under the Act, 
but not attested. 





CHAPTER IV. 
INVESTIGATION OF CHARGES AND TRIAL BY CourtT-MartTIAL. 
SECTION 1.—INVESTIGATION OF CHARGES AND REMAND FoR TRIAL. 


Power of Commanding Officer. 


14. Every commanding officer shall take care that a person 
under his command, when charged with an offence, is not de- 
tained in custody for more than forty-eight hours after the com- 
mittal of such person into custody is reported to him, without 
the charge being investigated, unless investigation within that 
period seems to him impracticable with due regard to the public 
service. Every case of a person being detained in custody 
beyond a period of forty-eight hours, and the reason thereof, 
shall be reported by the commanding officer to the general or 
other officer to whom application would be made to convene 8 


general or district court-martial for the trial of the person 
charged. 


Daty of 
commanding 
officer as to 
investigation of 
charge for 
offence. 


Disposal of the 
charge or ad- 
journment for 
taking nade the 


summa 
evidenee, 
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Provided that Sunday, Good Friday and Christmas day shall 
be excluded in reckoning the periods of forty-eight hours speci- 
fied in this rule. 


Commanding officer.—See Indian Army Act, section 7 (6). 

This rule applies to officers as well as soldiers. 

Investigated.—This means that the investigation must be commencei, 
though it may be impossible to complete it within the time here specified. 


Shall be reported.—The reper should be made by letter and should 
refer specifically to the casc aud state the reasons justifying the detention 
and preventing the investigation. The absence of an important witness 
would justify a remand ; or the accused might be ordered to return to his 
daty, with a distinct intimation that his case will be investigated so soon 
as the absent witness can be obtained. 


15. (a) Every charge against a person subject to the Act 
thall be heard in the presence of the accused. The accused shall 
have full liberty to cross-examine any witness against him, and 
to call any witnesses and make any statement in his defence. 


(B) The commanding officer shall dismiss a charge brought 
before him if in his opinion the evidence does not show that 
some offence under the Act has been committed, and may do s0 
if, in his discretion, he thinks the charge ought not to be pro- 
ceeded with. 

(c) At the conclusion of the hearing of a charge, if the com- 
manding officer is of opinion that the charge ought to be pro- 
ceeded with, he shall, without unnecessary delay, either— 


(1) dispose of the case summarily; or 

(2) refer the case to the proper superior military author- 
ity; or 

(3) adjourn the case for the purpose of having the evi- 
dence reduced to writing; or 


(4) if the accused is under the rank of warrant cfficer, 
order his trial by summary court-martial. 


Provided that the commanding officcr shall not order trial by 
summary court-martial without reference to the officer empower- 
ed to convene a district court-martial for the trial of the alleged 
offender unless either— 


(i) the offence is one which he can try by summary court- 
martial without reference to that officer; or 

(ii) he considers that there is grave reason for immediate 
action and such reference cannot be made without 
detriment to discipline. 


(p) Where the case is adjourned for the purpose of having 
the evidence reduced to writing, at the adjourned hearing the 
evidence of the witnesses who were a and gave evidence 
before the commanding officer, whether against or for the ac- 
cused, shall be taken down in writing in the presence and hear- 
inz of the accused before the commanding officer or such officer 
as he directa. 

(zs) The accused may put questions in cross-examination to 
any witness, and the questions with the answers shall be added 
in writing to the evidence taken down. 
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(r) The ovidence of each witness when taken down, as pro- 
vided in (p) and (£), shall be read over to him, and shall be 
signed by him, or, if he cannot write his name, shall be attested 
by his mark and witnessed. Any statement of the accused 
ee to his defence shall be added in writing and read over 
to him. 

(a) The evidence of the witnesses and the statement (if any) 
of the accused shall be recorded in the English language. If 
the witness or accused, as the case may be, does not understand 
English, the evidence or statement, as recorded, shall be inter- 
preted to him in a language which he understands. 


(a) Every offence for which a person subject to the Indian Army Act 
can be punished under that Actis either a military offence, or a civil 
offence punishable under section 41 or 42 of the Act. If it is a military 
offence, itis either partioularly specified in the Act or is an act of 
omission prejudicial to good order and military discipline punishable 
under ion 39 (i). Where the act or omission is not a civil offence 
punishable under section 41 or 42 and is not specified in the Act, the 
commanding officer must consider whether it is or is not judicial to 
good order and military discipline as, if not, it is not punishable under 
Military law. He mast also consider whether, having regard to the 
limitations of time prescribed by the Act (section 67), the accused is liable 
to be proceeded against. 

Persons who commit serious offences against the ordinary law, which 
are not also crimes under military law, should be made over to the Civil 
Power. As to procedure in the case of offences which are punishable 
under both laws, sce Indian Army Act, sections 69 and 70, the notes 
thereto, and Rule of Procedure 164; see also Army Regulations, India, 
Volume II, Appendix IX. 

(B) Ought not to be proceeded with.—If the commanding officer is of 
this opinion, on account either of the evidence being doubtful, or of the 
triviality of the case, or of the good character of the accused, or of a 
doubt whether the act or omiasion is prejudicial to good order and military 
discipline, or as a matter of discretion, for any reason, he must dismiss 
the case. To make an entry against the man without punishment is not 
dismissal of the case. The case must also be dismissed if the man has 

previously acquitted or convicted of the offence by any court, 
baat or civil, or has been summarily dealt with under section 20 or 
<2-—Indian Army Act, section 66. 


No particular time is fixed within which a commanding officer mus& 
dispose of a case, co that he can always carefully consider a difficul 
case ; but as a rule he should decide immediately, and should nover delay 
for more than a day, unless further evidence is required. 

(c) There is no offence which a commanding officer is compelled by the 
Act or the Rules to send before a court-martial and each case should be 
considered on its merits. 


A summary of evidence is to be made in cvery case where it is intended 
to remand the accused for trial by a ra district or summary court- 
martial, except only where it is intended to try him forthwith by summary 
court-martial without reference to superivr authority, either because the 
charge admits of this, or because of wack Grete necessity as is referred to 
in proviso (ii) to raph (c) of this rale The offences which a com- 
manding officer must foxcept in cases of grave necessity falling under the 
above proviso) refer to superior authority before orde trial by 
summary court-martial are detailed in section 74 of the Indian Army Act. 
= other offences can be tried by summary court-martial without sach 
reference. 


The summary of evidence, or a true copy thereof, should accompany the 
application for a general or district court-martial or for sanction to hold a 
g court-martia! when such sanction is n , 

Without unnecessary delay.—The adj hearing for reducing the 
ble rar to writing should, if possible, be held the same day as the in- 
v on. 


Bemand of 
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Diepose of the case summarily, i e., by awarding one of the punish- 
ments specified under section 20 of the Indian Army Act, and which he 
can award (see Army Regulations, India, Volume 11). A term of imprison: 
ment awarded by a commanding oft should be awarded in days and 
will commence to run from the day of award In law (in the absence of 
any special provision) there is no division of a day, and therefore, however 
late in the day a prisuner is committed, his term of imprisonment is con- 
sidered to have commenced at the first minute of that day, that is, the 
first minute after midnight. The sentence, therefore, will begin on the 
firat minute of the day of award. 


Proper superior nulifary authority.—See Bules 2 and 3. 

(D)— (4) The commanding officer, on adjourning the case fur the pur- 
pose of having the evidence reduced tu writing, may direct anuther officer to 
take down the evidence. The officer should be one of some experience and 
with a goud knowledge of the vernacular. The adjutant, or the accused 

rson’s squadron or Soabiecompany commander, should generally be 
etailed. See also note to Rule 33, An officer who has given material 
evidence at tho investigation must not be detailed for this purpose. At 
the adjourned hearing the accused muat be allowed to put any reasonable 
question to a witness, and especially to put questions respecting any 
variance between the evidence taken down and that given before the 
commanding officer, such, e g., a8 would arise if the witness’s answers in 
cross-examination before the commanding officer were omitted. In taking 
¢ho evidence immaterial statements may be omitted. 


If the accused has made a statement, the material parts of his state- 
ment are to be added, but it will be advisable usually to take down fully 
any statement he makes ; he cannot be required to sign it. The statement 
of an accused persun can only be given in evidence at the trial if it is 
voluntary. Bofvre, therefore, an accused person makes any statement, he 
should be warned that he is not bound to say anything, and that an 
statement he makes may be used as evidence against him; and, if he is 
asked for his defence. a similar warning should be given to him; but if 
tho statement was made voluntarily the mere fact that the warning was 
not given will not prevent the statement being used as evidence. In no 
case must ho be authoritatively called on to account for his proceedings, or 
reac . make itd Saemene — ; hs (D), (2) 

or the power ispense with the provisions of paragraphs (p), (£), 
(F), (@) of this rule, sec Bule 25. 


16. (a) The evidence and statement (if any) taken down in 
writing in pursuance of Rule 15 (in these rules referred to as 
the summary of evidence) shall be considered by the command- 
ing officer, who thereupon shall either— 


(1) remand the accused for trial by court-martial; or 


(2) refer the case to the proper superior military author- 
ity; or 

(3) if he thinks it desirable, rehear the case and dispose 
of it summarily. 


(s) If the accused is remanded for trial by court-martial, the 
commanding officer shall without unnecessary delay either 
assemble a summary court-martial (after referring to the officer 
empowered to convene a district court-martial when such refer- 
ence is necessary) or apply to the proper military authority to 
convene a court-martial, as the case requires. 


(c) The summary of evidence, or a true copy thereof, shall 
be laid before the court-martial before which the accused is tried 
on the assembly of the court. 


Ca\ Tha coramending officer ia to consider the evidence after it has 
been reduced to writing, and should be careful to note whether or not 
the evidence taken down in the summary corresponds to that given before 
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him at the investigation. On the evidence being reduced to writing a 
different aspect may be given to the case ; if eo, the commanding officer 
may rehear the case and, if he thinks fit, dispose of it summarily, or try 
it by summary court-martial if the law permits him to do so. See Indian 
Army Act, section 74, and notes to preceding rule. 


If the commanding officer determines to remand the accused for trial 
by court-martial he will have to consider by what class of court-martial 
he should be tried. Asa general rule this will be a summary court- 


Where precise information as to the locality of the offence is likely tu 
be of use in understanding a case, a plan drawn to scule should accompany 
any summary of evidence submitted to superior authority. If it ia oun- 
sidered necessary that matters of evidence should be shown on this plan 
(¢.9., place where the body was found, in a murder case, or position of 

or & witness) the plan should be in duplicate, and these matters 
should only appear on one copy. If the plan is subsequently produced at 
the trial, the unmarked cupy will be used, being put in and sworn to by 
the person who made it. These matters of evidence will thon (if neces- 
sary) be marked on it, in accordance with the evidonce given at the trial, 
and a note to that effect male in the pruccedings. 


Vernacular documents attached tu a summary of evidence should be 
accompanied by a translation. 


(8) Before applying for 1 general or district court-martial the com- 
manding officer should comply with section 61 (2) of tho Indian Army Act, 
ag—unless the convening officer happens to order trial by British officors — 
the necessity for giving the accused the opportunity of claiming trial by 
such officers will otherwise cause unnecessary delay. 


Unneceseary delay.—This delay should not ordinarily excoed thirty-rix 
hours, in calculating which Sunday. and the other days mentioned in the 
proviso to Rule 14, should be excluded. 


(c) Where the accused is charged with several offences the evidence 
in relation to each offence should be kept, so far as possible, distinct. 


The convening officer in the case of a general or district court-martial 
should always order a copy of the summary of evidence to bo given to the 
accused perron if the caso is complicated. 

17. When the commanding officer has once awarded punish- summary award 
ment for an offence, he cannot afterwards increase the punish- of punishment 


ndin 
ment for that offence. 3 cas . 


Awarded punishment.—See Bule 15 (c) (1) and notes. 


The award is considered final when the accused has been removed from 
the presence of the commanding officer. The commanding officer can at 
any time before its completion diminish the punishment, though he 
cannot add to it. 

A person amenable to the Indian Army Act has no right to claim a 
trial by court-martial instead of submitting to the summary award of his 
commanding officer, but the commanding officer may, if he thinks proper, 
vindicate the justice of his award finding such person guilty, by remand- 
ing him for trial by court martial instead of punishing him summarily, 
bel must do so befure the accused leaves his presonce after the award 
is e. 


Framing Charges. 
18. (a) A charge-sheet shall contain the whole issue or issues Charge-sheet 


to be tried by a court-martial at one time. and charge, 


(B) A charge means an accusation contained in a charge-sheet, 
br & person amenable to military law has been guilty of an 
offence, 


(c) A charge-sheet may contain one charge or several charges. 
x2 


Commencement 
of cha t 


Contents of 
oharge. 
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19. Every charge-sheet shall begin with the name and 


' description of the person charged, and state, in the case of an 


officer, his rank, name, and corps or department (if any), and in 
the case of a warrant officer, non-commissioned officer, soldier 
or other enrolled person, his number, rank, name and corps or 
department (if any). When the accused person does not belong 
to the regular forces the charge-sheet shall show by the deecrip- 
tion of him, or directly by an express averment, that he is 
amenable to Indian military law in respect of the offence charged. 


The name or description of a person charged is immaterial so long as 
his identity is establiched. In military courts it is also neces to 
establich that he is subject to military law. If be is a civilian, or if his 
name and position are unknown, as may happen in the case of active 
service, the charge should expressly aver that he was subject to military 
law, although it will be sufficient if the description of the accused is 


such as to imply that he was so subject. Evidence must in such a case be 
ea showing that the person falls under the liability clause of the Act 
Indian Army Act, section 2). 


When a soldier holding an appointment is brought to trial by court- 
martial, he is to be arraigned in his army rank with his appointment also 


lesignated, thus— 
No. . ~Sepoy (Lance Naick) ie 
Regiment 

20. (a) Each charge shall state one offence only, and in no 
~~ shall an offence be described in the alternative in the same 
¢ arge. 

(Bs) Each charge shall be divided into two parts— 

(1) The statement of the offence; and 


(2) the statement of the particulars of the act, neglect, 
or omission constituting the offence. 


(Cc) The offence shall be stated, if not a civil offence, in the 
words of the Act, and if a civil offence, in such words as suffi- 
ciently describe that offence, but not necessarily in technical 
words. 


(p) The particulars shall state such circumstances respect- 
ing the alleged offence as will enable the accused to know what 
act, neglect, or omission is intended to be proved against him 
ns constituting the offence. 


(Z) The particulars in one charge may be framed wholly or 
partly by a reference to the particulars in another charge, and 
in that case so much of the latter particulars as is so referred 
to shall be deemed to form part of the first mentioned charge as 
well as of the other charge. 


(vr) Where it is intended to prove any facts in respect of which 
any deduction from pay and allowances can be awarded as a 
consequence of the offence charged, the particulars shall state 
those facts, and the sum of the loss or damage it is intended to 
charge. 

(a) to (c) See Second Appendix, Forms of Charges, and note as to 
use of Forms of Charges. 

A single transaction, although technically disclosing more than one 


offence, shoald not as arale be made the subject of more than one charge. 
For instance, where violence to a superior is accompanied by ineubor- 
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dinate language, the violence alone should be charged, the language 
aiulaibls is evilenescsttheitent peiee 
‘When offences against civil law are tried by court-martial under 
eections 41 and 42 of the Indian Army Act, although technical barag: seed 
not be used in the charge, the essence of the civil offence must be ex- 


pressed. 

(D) If of the acts or omissions indicated in the particulars sufficient 
are not proved to constitute the offence charged, but neverthelesa other 
acts and omissions not so indicated sufficient to constitute the offence 
are proved, the accused is entitled to be acquitted of the charge. but ma 
be detained in custody and be tried anew in respect of the last. mention 
acts or omiseions. For instance, if the accused is charged with having 
been absent without leave, in that he was absent from his regiment with- 
out leave on the 10th, 11th and 12th days of August, and he proves that on 
those three days he was in the lines on duty, but it ppreess from the 
evidence that he was absent without leave on the 2lst of the same month, 
the date is so material as to amount to a new charge, and the acoused must 
be acquitted, though he may be tried on a new charge of being absent 
Without leave on the 2lst of August. In such a casea special finding is 
of no avail, aa it cannot introduce new material particulars not mentioned 
in the charge, See note to Rule 51 (c). 

If, however, he was charged v “*h being absent from the 10th of August 
until he was apprehended on the 21st, and it is proved that he was absent 
during that time, but that hia absence began on the Ist of August and he 
was apprehended on the 23rd, ht nay be convicted, as the material part of 
the charge, absence from the 10th to 2lst of August, is proved. 

When there is such a div ce between the head of charge and the 
statement of the particulars that each in substance discloses a different 
offence, the sbarge 18 bad, and a conviction, even on a plea of guilty, could 
not be upheld. But the incidental mention of a separate offence in the 
particulars would not of itself invalidate the charge, as, for instance, the 
mention in the particulars of a charge for assaulting a superior officer 
[section 27 (d)}, of grossly insubordinate language [section 28 (a)], which 
accompanied a menacing gesture and showed its purport, or a charge of 
desertion (in which the duration of the absence was an element) where 
the partioulars stated that the accused absented himself without leave for 
the time stated. Where the head of charge discloses no offence, but the 
statement of particulars does, and with sufficient precision to inform the 
accused of his offence, a conviction of the offence disclosed in the parti- 
Culars was, notwithstanding the irregularity, held good. Where the 
head of charge states an offence, but the statement of particulars discloses 
no offence, the charge is not invalid, if, taken as a whole, it informs the 
acensed of the sllegations he is called upon to meet, and the offence for 
which he is arrai ° 

(mn) If in such cases the accused were to be acqmtted of the first 
charge and convicted of the second charge, the conviction when recorded 
should specify the place and date mentioned in the first charge. 


(F) If these facts are stated in the charge, evidence must be Bik by 
the prosecution to show the amount which ought to be deducted from the 
pay and allowances of the accused. 


(a) to (r¥) Commanding officers should seek the advice of the deputy 
judge-advocate general of the army in any case where doubt exists as to 
the ene in which a charge should be framed for submission to a court- 


21. (a) A charge-sheet shall not be invalid by reason only of Validity of 

any mistake in the name or description of the person charged, “bsree-sheet, 
if he does not object to the charge-sheet during the trial, and it 
is not shown that injustice has been done to the person charged. 


(s) In the construction of a charge-sheet or charge there shall 
be presumed in favour of supporting the same every prcposition 
which may reasonably be presumed to be impliedly included, 
though not expressed therein. 


(a) Although the trial of an offender is not invalid on account of a 
mistake in a name, such mistakes are dangerous, in so far as they may 


Opportunity for 
accused to 
prepare defence, 


Warning of 
accused for trial. 
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lead to mistakes of substance. For instance, the accused might thus be 
mistaken for a man named in a certificate of previous conviction or in the 
defaulters’ book, and a mistake of this description might cause the in- 
validity of the whole proceeding. Whera, however, a man has been 
enrolled and is contanal known under an assumed name he may be 


described by that name. The court has puwer to amend the charge by 
correcting under Rule 40 or Rule 99 any mistake in the name cr descrip- 
tion of accused. 

(B) The object of this piragraph is purely legil, and does not touch 
the duties of an offlieer. If the proceedings were questioned in a court of 
law it would require that court tno presume matters which, though not 
stated in the chirge, were necessary to support its validity. 


Preparation for defence by accused person. 


22. An accused person for whose trial a court-martial has 
been ordered to assemble shall be afforded proper opportunity 
of preparing his defence, and shall be allowed free communica- 
tion with his witnesses, and with any friend or legal adviser 
whom he may wish to consult. 


., Lhe freext communication which is consistent with good order and 
nili discipline and with the safe cuatody of the accused should he 
allowed. A failure to give the accused full opportonity cf preparing his 
defence, and free private communicatio: with others fur the purpu-e, 
may iavalidate the procee lings. 

The accused is not bound to callag witnesses every ore with whom he 
communicates with reference to giving evidence 

As to friend of aceused in court see Rules §1 and 115; and as 
counsel at general and district cou rts-murtial Rulce 82 to 88. 

As to the right of acenred to consult the judge-advocato on questions 
of law, see Rule 91. 

For power to dispense with this rule see Rale 25. 


23. (a) The accused before he is arraigned shall be informed 
by an officer of every charge on which he is to be tried; and also 
that, on his giving the names of witnesses whom he desires to 
call in his defence, reasonable steps will be taken for procuring 
their attendance, and those steps shall be taken accordingly. 


The interval between his being so informed of the charges 
against him and his arraignment must be such as to allow him 
to have his witnesses present, and to consider his defence. 


(B) The officer at the time of so informing the accused shall 
give him a copy of the charge-sheet and a vernacular translation 
of the same, and shall, if necessary, read and explain to him 
the charges brought against him. 


(c) If he desires it, a list of the names, :ank and corps (if 
any) of the officers who are to form the court, and where officers 
in waiting are named, also of these officers, will, in courts-mar- 
tial other than summary courts-martial, be given to the accused. 


(p) If it appears to the court that the accused is liable to be 
prejudiced at his trial by any non-compliance with this rule, the 
court shall take steps and, if necessary, adjourn to avoid the 
eccused being so prejudiced. ; 

(a) Arraignment consist in the ch being read to the accnded after 


en 
the opening ‘of the court, and m his being asked if be is guilty or not 
guilty. ip Sed bert other than enmmary courte-martial commanding 
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officers will take care that any request of the accused for witnesses shall be 
‘transmitted to the convening officer, er after the court has been convened 
to the dent of the court. The commanding officer will himself take 
— ensure the attendance of witnesses asked for by a person under 
orders for trial by summary court-martial, 


The request of the accused should only be refused if it ia quite clear 
that the evidence of the witness will be immaterial, or if it is impossible 
‘to secure the attendance of a witness within a reasonable time. re- 
fusal of his request will be communicated to the court with the reasons 
for the refusal, and the court will deal with it under paragraph (Dp). 


In the case of an essential witness the court should always adjourn for 
tle purpose of enabling him to attend, or of being examined on commission, 
as the Omission to do so may cause the proceedings to be invalid. 


_If a copy of the summary of evidence has not been given to the accused, 
notice as to the witnesses to be called by the prosecution should be given 
to him when he is warned for trial. See Rule 121 and note. If the 
accused has received a summary of evidence, and witnesses whose evi- 
dence is not contained therein are to be called, similar notice should be 
given to him. 


(B) A copy and translation of the charge-sheet must always be offered 
to the accused unless the provisions of this rule are dispensed with under 
Rule 25. Even where it is suspended the full charge mnat be clearly 
explained to him as otherwise he la not proper opportunity to make his 
‘defence. If the accused objects to the charge he will have an upportanity 
of making his ubjection when he is called on to plead. 

(c) In the case of a general court-martial this list shonld invariably be 
delivered, although a request is not made. In the case of a district court- 
martial the list should be given, though not asked for, if there is any 


reason to suppose that the accused may reasonu)bly object to any member 
of the court. 


The commanding officer in the case of summary, and tle prosecutor in 
the case of other courts-martial, 1s the officer on whom the duty of comply- 
ing with the provision of this rule will usually fall, and he should, before 
the trial, satisfy himself that it has been complied with. Compliance 
with this rule may be dispensed with on the ground of military exigencies 
or the necessities of discipline, by virtue of Rule 25, but in every case 
the accused must have infurmation of the charge and opportunities of 
calling his witnesses. 


(D) See note above on (a). 


24. Any number of accused persons may be tried together yoint trial of 
for an offence charged to have been committed by them collec. several accuse 
tively, but in such case notice of the intention to try the accused P°™*°"™ 
persons together shall be given to each of the aceused at the 
time of his being informed of the charge, and any accused person 
may claim, either by notice to the authority convening the court, 
or, when arraigned before the court, by notice to the court, to be 
tried separately, on the ground that the evidence of one or more 
of the other accused persons proposed to be tried together with 
him will be material to his defence; the convening authority ot 
court, if satisfied that the evidence will be material, and if the 
mature of the charge admits of it, shall allow the claim, and suck 
accused person shall be tried separately. 


If the nature of the charge.—In the case of conspiring to cause a mutiny 
or joining in a mutiny, the essence of the charge is combination between 
tthe aconsed. In such a cane, the nature of the charge may not admit of 
their being tried separately. In cases of doubt, the accused should be 
tried separately. 

Certain offences cannot from their nature be committed jointly. Sach 
are intoxication, sentry sleeping upun his post, maliugering, giving false 
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evidence, cowardire, etc., and, speak generally, all offe.ces where & 
da individual state of body or mind is of the essence of the offence, 

or instance, a guard ran away and hid themselves when a soldier “ ran 
amok.” It was held that separate charges pnder siction 25 (1) were 
necessary. 


Exception from Rules. 


28. Where it appears to the officer convening a court-mar. 
tiai, or to the senior officer on the spot, that military exigencies, 
or the necessities of discipline, render it impossible or inexpe- 
dient to observe any of the Rules 15 (p), (£), (F), (a), 16, 22 
an] 23, he may, by order under his hand, make a declaration 
to that effect, specifying the nature of such exigencies or neces- 
sities, and thereupon the trial or other proceeding shall be as 
valid as if the rule mentioned in such declaration had not been 
contained herein; and the declaration may be made with respect 
to anv or all of the rules above in this rule mentioned in the 
case of the same court-martial. 


Provided that the accused shall have full opportunity of 
making his defence, and shall be afforded every facility for pre- 
paring it which is practicable, having due regard to the said. 
exigencies or necessities. 


The nature, and not merely the existence, of military exigencies, or 
the necessities of discipline. must be stated in the order. 


The power conferred by this rule shonld hardly ever be exercised, 
except when on active service, and then only if absolutely necessary. 
It may, however, occasionally be necessary to resort to it on the eve of 
embarkation, or on the line of march, or possibly in an extreme case 
where the necessities of discipline require a very speedy trial and 
punishment, 


In exercising the power under the rule, the officer must consider 
whether it is necessary tv dispense with all the rules mentioned. For 
example, the observance of Rule 15 (p), (E), (F),(@) may be practicable, 
although that of Rule 23 is not so. If Rule 15 (p), (z), (F), (Gc) is 
suspended by the order, some means must be taken tv inform the accu 
of the charge, and of the names of the witnesses, and of the nature of their 
evidence, and the court must take care that the accnsed is not prejuaced 
by reason of the suspension. 


The power of dispensing with Rule 22 is only intended to be exercised 
in case it is necessary to try an accueed person before he can communicate 
with any witness or friend at a distance. That rule should never be 
dispensed with except in extreme cates, and even then the accused must 
be allowed free communication with any witness or friend on the spot. 


Full opportunity of making his defence.—The acoused will not have this- 
opportunity unless he receives, in reasonable time, the information 
mentioned above ; and if he requests a reasonable adjournment in order 
to consider the witnesses’ evidence, or to acquaint himeelf with the eha 
or requests the postponement of the crogs-examination of a witness, 
court should one the request, and may adjourn for the ek ret A 
refusal might be held to be non-compliance with this proviso, and thus to 
invalidate the trial. For the same reason the court, even in the absence 
of any such request, must take care that the accused is not prejudiced by 
being taken by surprise, either by the charge or the evidence of the- 

tnesses, 


Rule 23 (c) and (n) muet always be complied with, and Rule 28 (n), if 
not complied with at the time there mentioned, should be complied with. 
as long as possible before the assembly cf the court. 
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Alternative Procedure. 


26. When an accused person is remanded for trial by gene- Alternative 
ral or district court-martial the procedure before and during Ode 
trial shall be that ordered in section 2 of this Chapter, and when 
an accused person is remanded for trial by summary court- 
martial that ordered in section 3 of this Chapter. Section 4 is 
equally applicable to all trials by general, district and summary 
courts-martial. 


Section 2.—GENERAL AND District CourTs-MARrTIAL. 


Convening the Court. 


27. (a) An officer before convening a general or distriot Convening of 
court-martial shall first satisfy himself that the charges to be Fistrict courte 
tried by the court are for offences within the meaning of the martial. 
Act, and that the evidence justifies a trial on those charges, and 
if not so satisfied, shall order the release of the accused, or refer 
the case to superior authority. 


(Bs) He shall also satisfy himself that the case is a proper one 
to be tried by the description of court-martial he proposes to 
convene. 


(c) The officer convening a court-martial shall appoint or 
detail the officers to form the court, and may also appoint or 
detail such waiting officers as he thinks expedient. He may 
also, where he considers the services of an interpreter to be 
necessary, appoint or detail an interpreter to the court. 


(D) The officer convening a court-martial shall send to the 
senior member of a court composed of British officers and to the 
judge-advocate or superintending officer of any other court, the 
original charge-sheet on which the accused is to be tried, the 
summary of evidence, and the order for the assembly of the 
court-martial. 


(c) A court-martial which after the commencement of the trial is 
reduced below the legal minimum, is, subject to the proviso to Indian 
Army Act. section 65 (1), dissolved. It is desirable, therefore, when the 
trial is likely to be prolonged, to form a general court-martial of more than 
the legal minimum, in order that the court may not be dissolved if some 
members fail through illness or otherwise. Inthe case of a district oourt- 
martial it will seldom be necessary to appoint more than the legal mini- 
mum, as it is unusual for such a trial to last more than two days, and little 
inconvenience will usually arise from the dissolution of the court, as if 
Sie Recooranes have not been concluded, the accused can be tried by 
another court, 


It will usually be desirable, in the cage of a general court-martial, when 
the trial is likely to be prolonged, to add two or more waiting officers, in 
order to fill the place of officers retiring on a challenge, and the same 
course will not unfrequently be expedient in convening a district court- 


Interpreter.—In almost every case an interpreter in the of the 
scoused person will be neseusaey: and should be detailed. See Rule 77 and 
notes. 


(pd) Senior member.— This is the officer who will, unless successfully 
objected to, sit as president at the trial. Indian Army Act, section 77. 
The object of this paragraph is to enable the original charge-sheet and 
convening order to be annexed to the proceedings, and also to enable these 
officers to examine, before the court meets, the charge-sheets and summary 
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of evidence in the different cases, so that they may have a general know- 
of the cases which are to come before the court. If any amendment 

in the charges appears to be required, the convening officer should be 

communicated with before the trial begins. See Rule 16 (c). 


Where the accused pleade guilty the su of evidence may be 
used for determining the sentence. Bule 44 (5B). Otherwise the summary 
of evidence may be used at the trial for the purpose of showing that the 
witness has contradicted himself or has made a icular statement ; 
and during the trial the president should compare the evidence given by 
each witness with his statement contained in the summary of evidence 
and if there ies any material variance should question the witness 
respecting the variance. 


The summary of evidence cannot otherwise be used as evidence, and 
if the witness is absent, must not be read or referred to by the court so far 
as it relates to that witness. Great care must be taken by the members of 
the court not to be biassed in any way by the statements in the summary 
of evidence, except so far as they affect the credibility of the witness by 
showing that he ha3z contradicted himself ; indeed, it may neually be 
eXpedient tlat no one but the president, or superintending officer, should 
refer to the summary. 


_, Any statement of the accused contained in the summary of evidence, 
if not taken contrary to the directionsin note to Rule 15 (p)—(G), may, 
and usually shonld, be read to the court as evidence, whether it is in 
favour of or against the accused. 

Where the accused pleais guilty, the summary of evidence is to be 
aunexed to the proceedings [see Appendix III, Form of Proceedings, 
paragraph (4)]. Ifthe accused pleada not guilty, the summary may be 

estroyed, but it will usually be convenient to enclose it with the proceed- 
ings when rent to the confirming officer ; 1¢ need not, however, be annexed 
to the proceedings unless there is a material variance between the 
statement of any witness in the summary and his evidence at the trial. 


28, (a) If, before the accused is arraigned, the full number 
of officers detailed aie not available to serve, by reason of non- 
eligibility, disqualification, challenge or otherwise, the court 
bhall ordinarily adjourn for the purpose of fresh members being 
appointed; but if the court are of opinion that in the interests 
of justice, and for the good of the service, it is inexpedient so to 
adjourn, they may, if not reduced in number below the legal 
minimum, proceed, recording their reasons for so doing. 


(B) If the court adjourns for the purpose of the appoint- 
ment of fresh members, whether under these rules or otherwise, 
the convening officer may, if he thinks fit, convene another 
court. 

(a) Under this paragraph a court. for which, say. nine members have 
been detailed, will not ordinarily begin the trial with less than nine 
although they may proceed, unless reduced below the legal minimum. 
Th court should always adjourn, unless there are strong reasons against 
It. 


Notwithstanding the proviso to Indian A:my Act, section 65 (7), a 
general court-martial, regarding which no order under section 59 has been 
mae and which is reduced to six or five officers, cannot proceed under 
this paragraph. This is because the trial has not yet commenced. 

Freeh members.—The court will adjourn under the circumstances 
mentioned in paragraph (a) of this rule. After the trial has once begun 
frosh members cannot be appointed in any circumetances. 


29. (a) An officer is not eligible for serving on a court- 
martial if he is not subject to military law. 


a 
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(s) An officer is disqualified for serving on a general or dis- 
trict court-martial if he— 


(i) is the officer who convened the court; or 

(ii) is the prosecutor or a witness for the prosecution; or 

(iii) investigated the charges before trial, or took down 
the summary of evidence, or was a member of ao 
court of inquiry respecting the matters on which 
the charges against the accused are founded, or was 
the squadron or double-company commander who 
made preliminary inquiry into the case; or 

(iv) is the commanding officer of the accused, or of the 
corps to which the accused belongs; or 

(v) has a personal interest in the case. 


* (a) ss feed is used with reference to an officer being subject to mili- 
tary law. It refers, in point of fact, to the status of the officer and involves 
no onal considerations. Under the Indian Army Act there is no 
minimum length of service ss a qualification for membership of any 
court-martial, but care shculd, nevertheless, be taken not to appoint 
officers unless they have the necessary experience. 

(B) peerualsher on the other hand, is used with referonce to personal 
disqualification on the part of an officer. 

Except as provided by Rule 30, the corps to which an officer belongs is 

eal as regards his eligibility or qualification to serve on a court- 
ma e & 
(iii) Investigated the charges.— The officer who investigated is usually 
the commanding officer of the accused ; when he is not, he is equally 
excluded by these words. He has heen defined as meaning the officer who, 
in a judicial capacity, sifted the evidence in such a way as to acquaint him 
with, and lead him to fourm a conclusion upon, the merits of the case, and 
does not include an officer through whose hands the charges passed 
merely formally or ministerially. 

(v) Personal interest,—-This will extend to even a remote or very smal] 
interest ; for example, in a charge relating to the misapplication of a sum, 
however small, belonging to the regimental mess, every officer of that 
mesa has a personal interest and is therefore disqualified. A remote or 
even a merely technical interest has been held to diequalify a person ina 
judicial position. For example, a person who hclds as trustee or otherwise 
on behalf of othera money in which he hag no beneficial share himself, 
nevertheless has a personal interest in any charge relating to that money. 


30. A general court-martial shall be composed, as far as Composition of 
possible, of officers of different corps or departments, and in no °Urt-martial. 
case exclusively of officers of the corps or department to which 
the accused belongs. 

There is no similar res‘riction as to the composition of district courts- 
martial which may therefore, when necessary be composed wholly of 


officers of the corps or department to which the accused belongs—but 
where possible they should not be eo composed. 


Procedure at Trial.—Constitution of Court. 


31. (4) On the court assembling, the order convening the Pagalsy by court 
court shall be read, and also the names, rank, and corps of the sonetitation: 
officers appointed to serve on the court; and it shall be the first 
duty of the court to satisfy themselves that the court is legally 


corstituted (that is to say)— 
(i) that, so far as the court can ascertain, the court has 
’ been convened in accordance with the Act, and 
these rules; 
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(ii) that the court consists of a number of officers not less 
than the legal minimum, and, save ss mentioned 
in Rule 28, not less than the number detailed; 

(iii) that each of the officers so assembled is eligible and 
not disqualified for serving on that court-martial; 

(iv) that a superintending officer has, when necessary, been 
appointed. 


(s) The court shall, further, if it is a general or district 
court-martial to which a judge-advocate has been appointed, 
ascertain that the judge-advocate is duly appointed, and is not 
disqualified for acting at that court-martial. 


(c) The court, if not satisfied on the above matters, shall 
report their opinion to the convening authority, and may adjourn 
for that purpose. 


It is of groat importance for the court, as far as lies in their power, to 
ascertain that they have jurisdiction. 

(a) See Appendix III, Form of Proceedings, paragraph (1). 

(i) The court, in considering whether they are convened in accordance 
with the Indian Army Act and Eules, can only look at the order conven- 
ing the court, and cannot inquire whether the officer issuing the order 
haa or has not a warrant which justifies the issue of the order. 


(ii) Legal minimum.—Seo Indian Army Act, sections 57, 58 and 59. In 
counting the number of officers the president is included. 

(iii) As to eligibility and non-disqualification, see Rule 29 and note. 

(3) Sco Indian Army Act, section 78, and Rule 89. 


Inquiry by court 32. (a) The court, when satisfied on the above matters, 
agtoamenability shal! satisfy themselves in respect of each charge about to be 


and validity brought before them— 
of charge. 


(i) that it appears to be laid against a person amenable 
to military law, and to the jurisdiction of the 
court; and 

(ii) that each charge discloses an offence under the Act, 
and is framed in accordance with these rules, and 
is so explicit as to enable the accused readily to 
understand what he has to answer. 


(s) The court, if not satisfied on the above matters, shalt 
report their opinion to the convening authority and may adjourn 
for that purpose. 


(a) Sateefy themselvee.—See Appendix III, Form of Proceedings, 
paragraph (1). 

The inquiry by the court under this and the preceding rule is not 
required to be, but may be, in closed court. fa 


Procedure at Trial.—Challenge and Swearing. 


Appearance of 33. When .the court have satisfied themselves as to the 

Lp a and sbove facts, the prosecutor, who must be a person subject to 

; military law, shall take his place, and the court shall cause the 
accused to be brought before the court. 


The duty of appvinting the prosecutor devolves on the convening 
officor, who ardinastly eslects the adtatent of the accused person's regi- 
ment. But the convening officer should not appoint himself to be prosecutor 
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and the prosecutor cannot confirm the finding and sentence of the court. 
In trials by general court-martial, and in complicated cases, a prosecutor 
should be specially selected for his experience and knowledge of military 
law, and should be, as far as possible, relieved from ordinary military 
duties, so that he may be enabled fully to master the case. In ordinary 
cases one of the officers mentioned in Rule 29 (8) (iii) may suitably be 
detailed to act as prosecutor. 


As to counsel, see Rules 82 to 88. 


34. The names of the president and members of the court 
shall then be read over to the accused and he shall be asked, as 
required by section 80 of the Act, whether he objects to be tried 
-by any officer sitting on the court. Any such objections shall 
be disposed of in accordance with the provisions of section 80 of 
the Act; provided that— 


(i) The accused shall state the names of all the officers to 
whom he objects before any objection is disposed of. 


(ii) The accused may call any person to give evidence in sup- 
port of his objection. 


(iii) If more than one officer is objected to, the objection to 
each officer shall be disposed of separately, and the objection to 
the lowest in rank shall be disposed of first; and on an objection 
to an officer, all the other officers present shall vote on the 
disposal of such objection, notwithstanding that objections have 
been made to any of those ofticers. 


(iv) When an objection to an officer is allowed that offieer 
shall forthwith retire, and take no further part in the proceed- 
ings. 

(v) When an officer objected to retires, and there are any 
officers in waiting, the vacancy shall be forthwith filled by one 
of the officers in waiting being directed to serve in lieu of the 
retiring officer. If there is no officer in waiting available, the 
court shall proceed as directed by Rule 2k. 


(vi) The eligibility, absence of disqualification, and freedom 
from objection of an officer filling a vacancy shall be ascertained 
by the court, as in the case of other officers appointed to serve 
on the court. 


This rule must be read in connection with section 80 of the Indian 
oy Act. For form see Appendix III, Form of Proceedings, paragraph 


(i) The accused cannot object to the court collectively, but must make 
each objection separately. If the accused persists in objecting to the 
court collectively, the court should treat the objection as made to all 
the members individually, and should deal with such objections in the 
usual way. Thecourt may be closed to consider each objection. The 
objections together with the statements of any witnesses examined are 
to be entered in the proceedings. The accused has no right to object 
tothe prosecutor, judge-advocate or superintending officer, as they do 
not form part of the court. 


An officer objected to on the score of personal enmity, prejudice, or 
malice, or for having formed and e ed an opinion on the case, 
should, unless the objection is obviously groundless, request, and be per- 
mitted, to withdraw. 

Objections to individual members under this rule are quite distinct 
from a plea to the jurisdiction of the court, as to which see Kule 41. 


(ii) The witnesses cannot be examined on oath as the court is not 
yet sworn, but Rale 127 and notes thereto will substantially apply. 
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iti) The obj of the latter part of the paragraph is to secure a 
ent nns saab of officers to datonaine the Objections. 


Other officers.—Thie excludes an officer from voting on his own case. 


Present, i.¢., who have not retired on the objection being allowed. 
n hw, Objections are to be decided as directed in section 8) (8) of 
ot. 


(v) Directed to serve-—This “prescribes” the manner of filling a 
vacancy. It is the duty of the president to appoint one of the officers 
in waiting to fill a vacancy. If the president is himself successfully 
objected to, the senior remaining member will take his place (Indian 
Army Act, section 77), and will then proceed to fill the vacancy in the 
court in the manner indicated above. 

Proceed as directed by Rule 28.—That is, the court, if reduced in 
number below the legal minimum, must adjourn for the purpose of 
the appointment of fresh membors: and though not so reduced should 
ordinarily adjourn unless of opinion that, in the interests of justice and 
for the good of the service, it is inexpediont to adjourn. 


(vi) Inasmuch as this paragraph directs that the eligibility and absence 
of disqualification of an officer filling a vacancy are to be ascertained 
by the court asin the case of other members, the court will ascertain 
that he is eligible and not disqualified under Rule 29 before the accused 
is asked whether he objecta tv him, but as this does not form part of 
the recorded proceedings it may be dune by the court in the case of 
officers in waiting at the same time as the inquiry under Rule $1, before 
the accused is bruught before them. The accused will be asked whether 
he objects to the new officer, and if he does, the objection will be dealt 
with, if he is junior to any other officer objected to, immediately; if 
not, after the objections to any other officers who are junior to him bave 
been disposed of. He will, though objected to, have to vote on the objection 
ase other officer who is junior to him. The court should always, 
in a doubtful case, allow an objection, as it is very important that the 
court should not only be impartial, but be believed by the accused and 
his comrades tu be so. 


vmrniae “ol 365. As soon as the court is constituted with the proper 
members, number of officers who are not objected to, or the objections to 


whom have been overruled, an oath or affirmation shall be ad- 
ministered to every member in one of the following forms or in 
such other form to the same purport as the court ascertains to 
be according to his religion or otherwise binding on his conscience. 


-Form of oath. 


‘** You do swear that you will duly administer justice, accord- 
ing to the Indian Army Act, without partiality, favour or affec- 
tion; and if any doubt shall arise, then, according to your con. 
science, the best of your understanding, and the custom of war 
in the like cases; and that you will not divulge the sentence of 
this court-martial until it shall be published by authority; and, 
further, that you will not disclose or discover the ‘vote or opi- 
nion of any particular member of this court-martial, unless re- 
quired to give evidence thereof by a court of justice or a court- 
martial, in due course of law. So help you God.”’ 


The first person may, when necessary, be substituted for the 
second in this form of oath and the words ‘‘ So help you God ”’ 
omitted or varied. 


Form of affirmation. 


; “T solemnly affirm, in the presence of Almighty 
God, that I will duly administer justice, according to the Indian 
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Army Act, without partiality, favour or affection; and if any 
doubt shall arise, then, according to my conscience, the best 
of my understanding, and the custom of war in the like cases: 
and that I will not divulge the sentence of this court-martial 
until it shall be published by authority; and, further, that I 
will not disclose or discover the vote or opinion of any particular 
member of this court-martial, unless required to give evidence 
thereof by 4 court of justice or a court-martial, in due course of 
law."’ 


Christians and Sikhs are genoraily eworn, the former on the New 
Testament or some book containing it, and the latter on the Granth. 
Hindus ard Muhammadans are generally affirmed. 


As to the sersen tu administer the oath or affirmation, see Rule 37 and 
ncter thereto. 


The oath is usually administered to Christians as follows :— 


The person to be sworn will tike the book in his right haud ungloved. 
The peraon administering the oath will repert the oath, and on the ro- 
pebiibe being ended the person tu be sworn will say the words * 

elp mo fod,” and hiss the book. The words of the oath should be 
said with distinctness and selemnity by tLe person administering it. 


The oath may be administered to ench member separately or to two 
or more together, 


Affirmations are repeated by the person making affirmation aftor tlie 
person adminictoring it. Tho Hindustani translation of the form ot 
affirmation given abuve is as follews :— 


“ Main Hakk Tadlé Khudé ko hévir aur ndzir jin ke (Par- 
meshwar Bhagwan ko jan m4n ke) {mado (dharm) se ikrér (bachan) karta 
hin ki main tarafdaér{, ridyat, anr mail ko chhor ke, Hind k{ fauji din 
ke mutébik, jaixa chahiye, insdf kardngd ; aur agar kof whubha dikhdi 
de, to main imén (dharm) ke ri se, aur apni samajh ke mutébik aur jis 
tarah aive mnkaddamor aot fauj ki dastir hai, jaisd chdhiye, insdf 

ungé ; anr Kort-marshal ke hnkm ko may kabhi zahir na kardy 
jab tak hikim ki taraf ac barmald zéhir na ho le, aur bhi main hargiz 

ort-marshal ko kiei ok sardir ki rde y4 bichar bachan ké bhed na batld- 
ungd ; siwde us hdlat ke jab kisi adalat yi Kort-mdrshal ec, kann ke 
bamujib, mujh ko is mudmale men gawahi deno ké hukm ho.”’ 


Its translation into Puashtu is as follows :— 


“Jah Pak Khndéi Tadlé ta hdzir au ndzir pohegam an la iman sara 
ikrér kawam chi zah ba mrasta au tarafdéri au khatirdéri pregdam, an da 
Hindustan da fauii din mowéfik, laka chi khdi, ineéf ba wn karyam, anu 
ki tes shakk shobha ré ta mélima shi, no zah pa fmdéndari sara an po 
poya khpula sursa chi pohegam, au har turah chi ddési mukaddamo kkhi 
da fauj dastur dai, tsaranga chi khha{, ins4éf wu kasam; an da de kort- 
m4rshal hukm hargiz zébir na kam tar hagha purf chi da h4kim la tarafa 
na zéhir na shawai wi; au nor zah ba hargiz da de kort-mérshal da yo 
sardér khabara ya khiydl ta na wdyam, ps ee da hagha héla chi da 
kuma adélata na ya kort-maérshal na da kéida muwéfik da gawéhi da 
péra talab ki.” 


Sikhs are sworn as follows :— 


The ‘“ Granthi’”’ or other person administering the oath holds a copy 
of the Sikh scriptures (the Granth), in his handsand the person to be 
sworn also places his hands uponit. The latter then repeats after tho 
former the words of the oath. This begins :— 


* Main Sri Gurd Granth Séhib ji kf sugand khété hin 
ki main tarafdéri’’ and proceeus as in the Hindustani translation of 
the form of affirmstion. 

Every member,—This includes the president. 


Buch other form tothe same purport.—This, in addition to providing 
for the case of persons who are neither Christians, Sikhs, Hindus nor 
Muhammadans, will permit of the Scots form of oath being administercd 


Bwearing or 
aff an ol 


officers, 


vocate 
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to Christian who prefers it to the form given 1n the rale. A person 
d to be sworn in the Scots form will swear standing and holding 
op his right band, andthe oath will be in these terms: “I swear by 
Almighty God, as J shali anawer to God at the Great Day of Judgment, 
that ; ‘ -”’ No Bible ss held in the hand, or kiseed. 


In due course Sion the oath or affirmation taken by members of 
the court implies that, as a general rale, the opimions of individael 
members t not to be stated, and consequently the court onght not 
to disclose whether the decision wae unanimous or by a majority. The 
decision is the decision of the ovurt aca whule, and the fact of ite being 
unanimous or not ‘3 usually immaterial, Ths qaalification at the en 
ofthe vath or affirmation, “unless required tu give evidence thereof, 
ote.,”’ only epplive to such cases as those where members of the court 
are charged individually with partiality ur bribery, and thus in a court 
of justice or a court-martial it would, or might, be necessary to make 
Siecaearee regarding individaal votes to the court trying members so 
charge e 


36. After the members of the court are all sworn or have 
made affirmation, an oath or affirmation shall be administered 
to the following persons or such of them as are present at the 
court-martial, in such of the following forms as shall be appro- 
priate, or in such other form to the same purport as the court 
ascertains to be according to the religion or otherwise binding 
on the conscience of the person to be sworn or affirmed :— 


(a) Judge-advocate or superintending officer. 


Form of oath. 


‘* You do swear that you will not, upon any account whatso- 
ever, disclose or discover the vote or opinion of any particular 
member of this court-martial unless required to give evidence 
thereof by a court of justice or a court-martial, in due course of 
law; and that you will not, unless it be necessary for the due 
discharge of your official duties, divulge the sentence of this 
court-martial until it shall be published by authority. So help 
you God.”’ 

The first person may, when necessary, be substituted for the 
second in this form of oath, and in all other forms prescribed in 
this rule, and the words ‘‘ So help you God ” omitted or varied. 


Form of affirmation. 


ae | solemnly affirm in the presence of Almighty 
God that I will not, upon any account whatsoever, disclose or 
discover the vote or opinion of any particular member of this 
court-martial unless required to give evidence thereof by a 
court of justice or a court-martial, in due course of law; and 
that I will not, unless it be necessary for the due discharge of 
my official duties, divulge the sentence of this court-martial 
until it shall be published by authority.’’ 


(B) Officer attending for the purpose of instruction. 


Form of oath. 


‘“* You do swear that you will not divulge the sentence of this 
court-martial until it shall be published by authority; and, fur- 
ther, that you will not disclose or discover the vote or opinion 
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of any particular member of this court-martial unless required 
to give evidence thereof by a court of justice or a court-martial, 
in due course of law. So help you God."’ 


Form of affirmation. 


| solemnly affirm in the presence of Almighty 
God that I will not divulge the sentence of this court-martial 
until it shall be published by authority; and, further, that I will 
not disclose or discover the vote or opinion of any particular 
member of this court-martial, unless required to give evidence 


thereof by a court of justice or a court-martial, in due course 
of law.*’ 


(c) Shorthand writer. . 


Form of oath. 


‘* You do swear that you will truly take down to the best of 
your power the evidence to be given before this court-martial, 
and such other matters as you may be required, and will, when 
required, deliver to the court a true transcript of the same. So 
help you God."’ 


Form of affirmation. 


“T solemnly affirm in the presence of Almighty 
God that I will truly take down to the best of my power the 
evidence to be given before this court-martial, and such other 
matters as I may be required, and will, when required, deliver 
to the court a true transcript of the same.'’ 


(pD) Interpreter. 
Form of oath. 


‘* You do swear that you will faithfully interpret and translate, 
as you shall be required to do, touching the matter before this 
court-martial; and that you will not divulge the sentence until it 
shall be published by authority; and further, that you will not 
disclose or discover the vote or opinion of any particular member 
of this court-martial unless required to give evidence thereof by 


a court of justice or a court-martial, in due course of law. So 
help you God.”’ 


Form of affirmation. 


solemnly affirm in the presence of Almighty 
God that I will faithfully interpret and translate, as I shall be 
required to do, touching the matter before this court-martial; 
and that I will not divulge the sentence until it shall be publish- 
ed by authority; and further, that I will not disclose or discover 
the vote or opinion of any particular member of this court-mar- 
tial, unless required to give evidence thereof by s court of justice 
or a court-martial, in due course of law.”’ 


The notes to Rule 35 apply, mutatis mutandis, to this Rule. 


The interpreter may be required to be present during the time the 
court is closed (see Rule 69) and he consequently takes the oath of secrecy. 


0 


Persons to 


administer cathe 
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This differs from the procedure under the (British) Army Act, where the 
interpreter cannot be present when the court is closed, and where his oath 
therefore contains no sach obligation. 


37. All oaths and affirmations shall be administered by a 


andafirmations, Member of the court, the judge-advocate, the superintending 


Arraignment of 
nocused 


Ohjection b 
accused to a 


Amendment of 
charge. 


officer or some other person empowered by the court to adminis- 
ter such wath or affirmation. 


Natives of India are generally sworn by a perron professing their reli- 
gion, who may bo either a momber of the court or a person empowered by 
the rvurt under this rule: In the case of Sikhs this person is generally a 
Granth: who attends in oourt with a (franth for the purpuse of swearing 
Sikh membors and witnesses 

Affirmations may be administered by any of the persons mentioned in 
this Hule ‘Their being of the same religion as the person affirmed is 
immaterial. 

When a court-martial is composed of British officersit will generally 
be convenient for the judge-advocate to adminixter the oath or affirmation 
tv the president and mombors, or if there is no jadge-advocate, for the 
president to first administer it tv the members and then be himself sworn 
or affirmed by uno of them. 


Prosecution, Defence and Summing-up. 


38. (a) After the members of the court and other persons 
aro sworn or affirmed as above-mentioned, the accused shall be 
arraigned on the charges against him. 


(x) The charges upon which the accused is arraigned shall be 
read and, af necessary, translated to him, and he shall be required 
to plead separately to each charge. 


The acensed is usually arraigned by the president, the ak eased er 
offieer, or the jadge-advocite When two or more persons are trie 
tugethor for the same offences, each ia separately arraigned. 


(B) Tho charge shoct containing the charges as auttled by the cone 
vening officer wall bo in the possession of the president judge-advocate or 
superintending officer who will lay it before the ovurt immediately before 
the arraignmont, and it will then be annexed to the proceedings. 


If any charge appenrs to the prosecutor tu require amendment, he 
should oommunicate with the convening officer bofore the trial begins. 


39. The accused, when required to plead to any charge, may 
object to the charge on the ground that it does not disclose an 
offence under the Act, or is not in accordance with these rules. 


Seo Rules 1€ to 21. For Form seo Avpendix ITI, Form of Proceedings, 
aragraphi3) An objection tu the jurisdiction of the court must he raised 
by way of special plea, Rale 41. If it appeara that the accused is, by 
reason of insanity. unfit to take his trial, the court will find the fact 
specially, and he will be dealt with as provided in Rule 131. 


40. (a) At any time during the trial, if it appears to the 
court that there is any mistake in the name or description of the 
accused in the charge-sheet, the cours may amend the charge- 
sheet so as to correct that mistake. 


(p) If on the trial of any charge it appears to the court at any 
time before they have begun to examine the witnesses, that in 
the intereste of justice any addition to, omission from, or altera- 
tion in, the charge is required, they may report their opinion to 
the concening authority, and may adjourn, and the convening 
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authority may either direct a new trial to be commenced, or 
amend the charge, and order the trial to proceed with such 
amended charge after due notice to the accused. 


(a) A mistake in name or description will only be amended, if it is 
clear to the cvurt that the accused isthe person intended to be charged 
in the charge-sheet, and that he 1s uot prejudiced in his defence by the 
mistake having been made. 


(8B) The court may act under this paragraph whether the objection to 
the charge is taken by the accnaed or the judge-advocate, or by a member 
of the court, and either before or after the arraignment of the accused. 
See Rules 32 and 39. 


The tctlnesses.—That is, the witnesses on tho substance of the charge, 
not witnesses as to objections to the officers, or with respect to a special 
plea to the jurisdiction. 


If the addition, omission. ur alteration can be met by means of a special 
finding under Rule 51 (aa, for instance, by omitting sume of the articles 
alleged to have been stolen or lust by neglect, or by correcting a mistake 
in an immaterial date), it will not usually be necessary to havo the charge 
amended ; but if the date is material, or if the charge appears not to 
disclose an offence under the Indian Army Act, or if any addition requires 
to be made to the charge, it will be safer for the court to adjourn and 
apply for the amen iment of the charge. 


41. (a) The accused, before pleading to a chargo, may offer 
a special plea to the general jurisdiction of the court; and if he 
does so, and the court consider that anything stated in such plea 
shews that the court have not jurisdiction, they shall receive any 
evidence offered in support, together with any ovidence offered by 
the prosecutor in disproot or qualification thereof, ond any 
address by the accused and reply by the prosecutor in reference 
thereto. 


(us) If the court overrule the special plea, they shall proceed 
with the trial. 


(c) If the court allow the special ploa, they shall record their 
decision and the reasons for it, and report if to the convening 
authority and adjourn; such decision shall not require any con- 
firmation, and the convening authority shall either forthwith 
convene another court for the trial of the accused, or order the 
accused to be released. 


(pv) If the court are in doubt as to the validity of the plea, 
they may refer the matter to the convening authority, and may 
adjourn for that purpose, or may record a special decision with 
respect to such plea, and proceed with the trial. 


(a) May offer a special plea to the general jurisdiction of the court.—A 

lea, to the general jurisdiction, that is, to the right of the court generally 

try the accused on any charge at all, is here kept distinct from any 

lea which relates only tu the particular charge on which the accused is 

ht befure the court. Under the former he may plead, for example, 

that the court is improperly constituted in respect of the number of the 

members, or that is not amenable to the court, either as not being 

subject to military law or not subject to that description of court; as, for 

nee in the case of a commissioned officer being brought before a 
district court-martial. 


A plea relating to the particular charge, and raising the defence of 
SeLaary Gunuabaaecs Vy Wee conmariing omeee pada cf the. OMuane et 
r) y the commanding officer, on e offence or 
its condonation by the deliberate act of some superior authority or of the 


Special to 
Spel inion. 


General plea 
Guilty ’' or 


** Not guilty.’’ 
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lapse of more than three yeara since the date of the offence (Indian Army 
iy oe 67) will be raised by way of plea in bar of trial, under 
e 43, 


Evidence, when necessary, ss heard in support of a plea tu the joriedic- 
tion, and if taken, must be taken on oath ur affirmation like the evidence 
of other witnesses. 


(B) The confirmation of t'e finding, aftera plea to the jurisdiction 
is overruled, will, withunt any special mention, necessarily have the 
effect of confirming the decision of the court overruling the plea. If, 
on the uther hand, the confirming officer thinks that the plea to the 
hesipseaet lag although it was overruled, is valid, he must refase to confirm 

0 finding of the court ; but inasmuch ag the cunrt mustin that case be 
considered as having had nv jurisdiction totry the accuacd, the accused, 
in strict law, will not have been tried at all, and can, therefure, still be 
tried for the alleged offence. 

(c) If the court allow tho ploa, the convening officer cannot overrule 
the finding, inasmach as to do #0 would be to compel the court to try the 
accused, and thua ronder its mombera liable to a possible action for 
damages, after the expression of their uwn opinion that they had no 
jurisdiction. But the convening officer may convene another court. 

(pb) May record a special decision.—Thin in effect transfers the ques- 
tion to the decision of the confirming authority, whu should act merely as 
if the plea had been overruled. See note tu (B). 


42. (a) If no special plea to the general jurisdiction of the 
court is offered, or af such plea being offered, is overruled, the 
aecused person's plea -* Guilty " or ‘ Not guilty '’ (or if he 
refuses to plead, or does not plead intelligibly either one or the 
other, a plea of * Not guilty '’)—shall be recorded on each charge. 


(B) If an accused person pleads ‘* Guilty,'’ that plea shall be 
recorded as the finding of the court; but, before it is recorded, 
the officer conducting the proceedings, on behalf of the court, 
thall ascertain that the accused understands the nature of the 
eharge to which he has pleaded guilty, and shall inform him of the 
general effeet of that plea, and in particular of the meaning of 
the charge to which he has pleaded guilty, and of the difference in 
procedure which will be made by the plea of guilty, and shall 
advise him to withdraw that plea if it appears from the summary 
of evidence that the accused ought to plead not guilty. 


(A) Plead wntelligiily —If the xcansed ploads in some langnage not 
understood by the court, or inartioulately, he will not plead intelligibly, 
and a plea of “ Not guilty "’ will bo entered. 


(B) Officer conducting the proceedings.—See Rule 64. 


Understands the nature of the charge.—This direction is to prevent 
the accused pleadin nilty under a misapprehension. For instance, a 
mun cha with wilfally injuring Government property may, under a 
misapprehension, plead gnilty, because the property has been actually 
injured. though not fib In such a case the officer conducting the 
proceedings muat explain to him that if he did not do it wilfully, he must 
pe not guilty. So, again, on a charge for desertion, the plea “ Guilty, 
ut I intended to return” amounts to a plea of “ Not guilty,” as the 
sr saand not to return is generally an essential element in the offence 
esertion. 


A plea of “Guilty ’’ is only to be taken to the extent to which it is 
p . Thue a man arraigned upon a charge of losing by neglect a 
number of articles, who pleads guilty in respect of some of these articles 
only, must be taken to have pleaded ‘Not guilty” as ds the 
remaining articles, An aco person arraigned upon a c of 
receiving Property knowing it to have been stolen, who pleads guilty 
“ except that he did not know it was stolen,’ must be dealt with as having 
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pleaded not guilty. Soas xogards any act of which the intention is an 
element, where the accused pleade guilty, but saya that he ‘did not intend 
to do it," or words to that effect ; so ifthe accused pleads guilty to two 
or more altervative chargea, the officer conducting the proceedings should 
point out that he can only be guilty of one. 


Generally, the officer conducting the promedinns has, under this rule. 
the duty of advising the accused to withdraw a plea of guilty, if it appears 
from the summary of evidence that he ought to plead not guilty. 


If the accused pleads guilty, a statemont that the requiroments of 
Rule 42 (8) have been complied with must be recorded. See Form of 
ings, Appendix III, paragraph (38). 


Difference in the procedure—This is shown by Rule 44. Under that 
rule the accused, though able to call witnesses as to character, cannot 
call them in extenuation of the offence, except by Jeave of the court 
under Rule 44 (F) to prove what he alleges in mitigation of punishment. 
Consequently if he wishes, thongh admitting the offence, to show oxtenuat- 
ing circumstances, he must plead not guilty, and cross-oxaminoe the 
witnerser for the prosecution, or call witneases on his own behalf, to 
prove the extenuating circumstances. 


It must be recollected that there is nothing untrue in an acouscd 
person pleading not guilty, even though he committed the offence, as the 
plea merely amounts to an expro«sion of desire to have a formal trial. 


For example, if a man admits that he atruckthis non-commissioned 
officer, but wishes to show that it was done under circumstances of vory 
great provucation, and does not therefore deserve severe punishment, he 
must plead not guilty ; as if he pleads guilty he will vot be able, either 
by croas-examination of the prosecutor's witnesses or by calling witnesses 
on his own behalf, to show the existence uf such provocation, save as 
above-mentioned under Rule 4% (¥). 


As to procedure where it appears from anbsequout proceedings that 
the plea of guilty was ontered under a mixapprehension, seo Rule 44 (D). 


43. (a) The accused, at the time of his gencral plea of 
'* Guilty "' or ‘' Not guilty "’ to a charge for an offence, may offer 
a plea in bar of trial on the ground that— 


(1) he has been previously convicted or acquitted of the 
offence by a competent criminal court or by a court- 
martial or has been dealt with summarily undor 
section 20 or 22 of the Act for the offence; or 


(2) the offence has been pardoned or condoned by corr- 
petent military authority; or 


(3) the time which has elapsed between the commission of 
the offence and the beginning of the trial is more 
than three years, and the limit of time for trial is 
not extended under section 67 of the Act. 


(B) If he offers such plea in bar, the court shall record it as 
well as his general plea, and if they consider that any fact or 
facts stated by him are sufficient to support the plea in bar they 
shall receive any evidence offered, and hear any address made by 
the accused and the prosecutor in reference to the plea. 


(c) If the court find that the plea in bar is proved they shall 
record their finding, and notify it to the confirming authority, 
and shall either adjourn, or if there is any other charge against 
the accused, whether in the same or in a different charge-sheet, 
which is not affected by the plea in bar, may proceed to the trial 
of the accused on that charge. 


Plea in bar. 


Procedare after 
Golny.!? 
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(p) If the finding that a plea in bar is proved is not confirm. 
ed, the court may be re-assembled by the confirming authority, 
and proceed as if the plea had been found not proved. 


(gz) If the court find that the plea in bar is not proved, they 
shall proceed with the trial, and the said finding shall be subject 
to confirmation like any other finding of the court. 


The Indian 7 Act provides that a man shall not be liable to trial 
for an offence of which he has becn convicted or acquitted by a court- 
martial or by a criminal court, or for which he has been dealt with 
summarily (section 66), or which was committed more than three years 
hefore the date of hin trial, unless the offender by reason of sbsence, or 
some other manifest »mpediment, could not be arrested or confined and 
brought to trial within that perio! (rection 67). Any other manifest 
impediment must be real ‘‘ ejusdem generis '’ with absence, that is, it 
mnat be in some way analogous tu, or of the nature of, absence. 


Under tho (British) Army Act a svuldicr is, in the case of certain 
offencor, amenable to tmal fora period of more than three ) ears, and is 
aluo amenable to trial for three months after he ceases to be subject to 
military law. There are no auch provisions in the Indian Army Act and 
amenability ceases absolutely onthe expiration of the above period or 
on the previous dismissal or discharge of the offender. 


Keidence offered. —See note to Rule 41 (at. 


44. (a) Upon the record of the plen of ‘‘ Guilty,’’ if there are 
other charges in the same charge-shect to which the plea is 
"Not guilty,’ the trial shall first proceed with respect to those 
other charges, and, after the finding on those charges, shall pro- 
ceced with the charges’ on which a plea of ‘' Guilty '’ has been 
entered; but if they are alternative charges, the court may either 
proceed with respect to all the charges as if the accused had not 
pleaded ‘ Guilty " to any charge, or may, instead of trying 
him, record a finding of ‘' Not guiltv " on each alternative charge 
to which the prisoner has not pleaded ‘* Guilty." 


(n) After the record of the plea of ‘‘ Guilty "’ on a charge (if 
the trial does not proceed on any other charges) the court shall 
recaive any statement which the accused desires to make in re- 
ference to the charge, and shall read the summary of evidence, 
and annex it to the proceedings, or if there 16 no such summary, 
shall take and record sufficient evidence to enable them to deter- 
mine the sentence, and tho confirming officer to know all the 
circumstances connected with the offence. This evidence will 
be taken in liko manner as is directed by these Rules in the case 
of a plea of '* Not guilty.” 


(c) After evidence has been so taken, or the summary of evi- 
dence has been read, as the case may be, the accused may make 
a statement in mitigation of punishment, and may call witnesses 
as to his character. 


(p) If from the statement of the accused or from the sum- 
mary of evidence, or otherwise, it appears to the court that the 
accused did not understand the effect of his plea of ‘* Guilty,” 
the court shall alter the record and enter a plea of ‘' Not guilty,” 
and proceed with the trial accordingly. 

(z) If a plea of ‘* Guilty "is recorded, and the trial proceeds 
with respect to other charges in the same charge-sheet, the pro- 
ceedings under (B) and (c) shall take _ when the finding on 
the other charges in the same charge-sheet are recorded. 
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(¥) When the accused at any court-martial states anything 
in mitigation of punishment which in the opinion of the court 
requires to be proved, and would, if proved, affect the amount 
of punishment, the court may permit the accused to call wit- 
nesses to prove the same. 


(a4) The accused cannot be found guilty on both of two alternative 
charges. If, therefore, he pleads guilty to one alternative ch the 
court should usually enter a finding of not ful on the other, as incon- 
sistent with the one to which he has pleaded guilty ; but if one alternative 
offence ia graver than the other and the accused pleads guilty to the less 
grave of the two, the court should try him for the graver aa he ought 
not, by pleading guilty to the lesser offence, to escape punishment for the 
graver. 

(B) and (Dp) Any statement —If it appears from this statement or 
otherwise that the accused did not understand tho effect of hia plea of 
* Quilty,’’ it will be the du‘ y of the court to record a plea of “ Not guilty,”’ 
and to proceed with the trial. (See notes to Rule 43.) Or, again, if he 
alleges very great provomtion for the offence, it may he demrabloe to 
record a plea of “ Not guilty,” in order to allow the existence of such 
provocation to be proved in the ordinary way. 

If a court fail to observe this rule and treat such a pee aa mentioned 
in the note to Rule 42 (B), in the case of desertion as a plea of ‘* Guilty,” 
the confirming officer should refuse confirmation ; he can then order a new 
trial. If ho confirms the whole preceedings are nevertheless invalid. 

In the case of a plea of “ Guilty,” the accused will always be asked 
whether he has any witneseos to call as to character—see (Cc). 

For form see Appendix III, Form of Proceedings, paragraph (4). 

If evidence is taken under (8), the accused can cross-examine the 
witnesses both in extennation of the offence with a view to the mitigation 
of punishment, and as to charactor. Seo Rule 46, and for form, Appendix 
IIT, Form of Procoedings, paragraph (4). 

(c) It will be observed that the accused cannot, except by permission 
of the court under (F), call witnesses in extenuation of the offence and 
consequent mitigation of punishment. 

(F) The court ehould always, if tho accurcd requests it, allow witnesses 
to be called, to prove any statement made by him in mitigation of punish- 
ment. 

46. The accused may, if ho thinks fit, at any time during Withdrawal of 
the trial, withdraw his plea of ‘‘ Not guilty,”’ and plead ‘* Guilty," Pls", Not 
H ° . ° guilty. 

and in such case the court will at once, subject to a compliance 
with Rule 42 (B), record a plea and finding of ‘* Guilty,’’ and 
shall, so far as is necessary, proceed in manner directed by 
Rule 44. 


If the accused proposes to withdraw his tag of not guilty, the court 
must inform him of the general effect of his withdrewal, and of the 
difference in the procedure, in the same manner as if he pleaded guilty 
under Rule 42. 


46. After the plea of ‘‘ Not guilty '’ to any charge is record- 5). «yo 


ed, the trial shall proceed as follows :— guilty gad 
(a) The prosecutor may, if he desires, make an opening prossoution. 


address. 


(s) The evidence for the prosecution shall then be taken. 

(c) If it should be necessary for the prosecutor to give evi- 
dence for the prosecution on the facts of the case, he s give 
it after the delivery of his address, and he must be sworn and 
give his evidence in detail. 
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(D) He may be cross-examined by the accused and afterwards 
may make any statement which might be made by a witness on 
re-examination. 


Por form, see Appendix III, Form of Proceedings, ph (5). 

(4) In cases of any complication, the prosecutor should always make 
an opening addreas for the purpose of explaining the charge, and enabling 
the court better to fullow the evidence. This is the only object of the 
aidress. Asarule the address of the prosecutor should be in writing. 
Soe further Kule 66 and note. 

(Bp) An tothe evidence, are Rules 125 to 129. The evidence will be 
taken by quostion and anawer, Rule 127, but recorded as directed in 
Enale 78 aid note thereto All facts essential to constitute the offence 
charged must be proved ; eg., on acharge of making falee accusations, 
ete , 1t is necessary to pruove— 


(1) that the accusation was made against a persun subject to 
military law by the accused ; 

(2) that it waa false ; 

(3) that the acoused made it knowing it was false. 


Roapecting the duty of the officer conducting the proceedings, see 
Rule 65 and note. 

(c) Tho prosecator should never himself give evidence forthe prosecue 
tion before the finding unless 1t be to prove a date or other formal matter, 
or to produce documents ; but even formal matters should not be left to be 
proved by him, if it can posmbly be helped. !he production of documents 
which are in hia possession 16 not open tu the same objection. 

The only possible exception to the rule of the prosecutor not giving 
evidence will be occasionally on active service, where the trial eannot be 
postponed, and the same officer 14a materia! witness and also the only 
available officor for the duty of pruaecutor. In these oxceptional cases, 
it is ossentin) that hie sworn atatements ar a witness should be oi quite 
distinct from his statemonts made as prosecutor. Cunsequently he muat 
give his ovidence befure any other witness, and in detail, and must not, 
after dolivering an address, be allowed to swear generally tu the atate- 
ments contained in 1t. 


Dooumentary ovidence will be read by the judge-advocate, the presi- 
dent, the superintending officer or sume member of the court, aud will be 
entered on the proceedings. 


When counsel appears on behalf of the prosecutor, (c) and (p) do not 
apply. Seo Rule 83. 


Close of case for 47. (1) At the close of the evidence for the prosecution, the 
the prosetimc™ accused shall be asked if he intends to call any witnesses to the 
for defence facts of the case. 


does not call (2) If the accused does not state that he intends to call wit- 
witnesses. nesses to the facts of the case the procedure shall be as follows :— 


(A) The prosecutor may address the court a second time for 
the purpose of summing-up the evidence for the prosecution. 


(3s) The accused shall be asked if he has anything to say in 
his defence and may address the court in his defence. 


(c) The accused may call witnesses as to his character. 


(pv) The prosecutor may produce, in reply to the witnesses as 
to character, proof of former convictions, and entries in the de- 
faulter’s book, but he may not again address the court. 


1) The question to the accused as to the calling of witnesses will be 
put by the judge-advocate, or, if there is none by the president or 
superintending officer. The accused must be informed of the difference 
ro aa witnesses to facts and witnesses as to character only. In 
por sone it must be explained that if he wishes to produce any evidence 

extenuation of the offence with a view to the mitigation of punishment, 
he will not be entitled to do so if be only calls witnesses as to character. 
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Witnesses to the facts of the care.—Every witness, except a witnons to 
character only, is a witness to the facte of the case. Accordingly as witness 
es to extenuating circumstances is a witness to the facts of the cage. 

(2) (a) The observations with respect to the opening address of the 
prosecutor (see note to Rulo 66) apply equally to his second address. In 
summing up the evidence the prosecutor must confine his remarks to the 
evidence. He must not keep back or gloss over any weak points of the 
evidence of the prosecution, or the strong points of the evidence for the 
defence ; in fact, he should understate rather than overstate that viow 
of the facts which it is his oy to bring before the court on behalf of 
the prosecution ; still less must he state any new fact relating to the case 
which has not been given in evidence. Any deviation in these respects 
on the part of the prosecution or any want of moderation, may lead to 
the proceedings being invalidated. The court should, sv far as possible, 
stop the prosecutor transgressing in any of these respects. The accused, 
on the other hand, has the privilege of making statements in his addroas 
unsupported by evidence, and when those statements are made of his Own 
knowledge they must be dealt with as evidence, though not on oath. See 
also note to Rule 50. 

(p) This evidence can only be adduced before the finding in cares 
where the accused calle witnesses as to character or obtains from the 
prosecutor’s witnosses evidence of his good character. 

For fourm, see Appendix JI, Form of Proceedings, paragraph (6). 


48. If the accused states that he intends to call witnesses to 
the facts of the case, the procedure shall be as follows :— 

(A) The accused shall be asked if he has anything to say in 
his defence, and may address the court in his defence. 

(B) The accused may call his witnesses, including witnesses 
as to character. 

(c) The prosecutor may, in special cases, with the permission 
of the court, call witnesses in reply. 

(p) After the evidence of all the witnesses for the defence has 
been taken, the accused may again address the court, and the 
time at which such second address is allowed is in these rules 
referred to as the time for the second address of the accused. 

(E) The prosecutor shall be entitled to address the court in 


reply. 


For form, see Appendix III, Form of Proceedings, paragraph (7). 

(A) The utmost liberty consistent with the interests of partios 
not before the cuurt, and with the dignity of the court itself, should be 
allowed to the accused in making his defence (seo Rule 66); and the 
court should, if necesaary, adjourn to allow him time for its preparation. 
As to friend of accused and counsel, ree Rules 81—88, 

, (8) The accused cannot five evidence on oath or affirmation as there 
18 DO provision of Indian military law corresponding to Rule 80 of the 
Rules of Procedure under the (Kritish) Army Act. 


Defence where 
accused calls 
witnesses, 


49. (a) The judge-advocate, if any, shall, unless both he samming-ap 
and the court think a summing-up unnecessary, sum-up in by judge 


open court the whole case. 


(B) After the judge-advocate has spoken, no other address 
shall be allowed. 


(4) The somming-up of'the judge-advocate onght, like that of a judge 
toa jury, tobe perfectly impartial. In simple cases a summing-up is 
unnecessary ; but even where the facts are simple, difficult questions may 
sometimes arise as to the particular offence which the acts constitute in 
law, and in that case the Judge-advocate should give his opinion on the 
legal point. The judge-advocate has, it will be observed, a right to 
sum-up whenever he considers summing-up necessary. The summing-up 
should invariably be in writing. 


If the samming-np is unn ,an entry to that effect must be made 
in the proceedings. Appendix iid roa Proceedings, paragraph (8). 


Consideration of 


finding, 


Form and record 
of Anding. 
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Finding and Sentence. 


SO. (a) The court shall deliberate on their finding in closed 
court. 

(s) The opinion of each member of the court shall be taken 
separately on each chaige. 


(4) Closed court.—See Rule 69 

The prosi-iont, or suporintending officer, may commence the delibera- 
tion on the finding by a atstement of the questions to be considered, and 
the order in which they are to be considered, and the bearing of the 
evidence «n those questions, and other members of the court may comment 
on the evidence, and the truth or otherwise of the defence. 

The great points for all the members tu keep | efore their minds are, 
(1) that according ¢> one of the fundamental mizima of law,a man is to 
bo presumed innocent till he 18 proved guilty, and (2) that they have fo find 
according to the facta provel in ersdence ; and tu this end they must 
carofally neparnte mere atatements made by the prosecutor or accused 
from facta proved by the respective witnesser. Some weight may 
however, Loe alluwed toa statement of the accused which 18 corroborated 
incidentally or otherwise by evidence, oxpecially if he has been unable 
to procure a witness who mght have given evidence on the point. 

Whero the proceedings are voluminous, the judge-advocate should be 
propared with auch notes aa may asmxt the members in referring to any 
fa ienlar part of the «vid neo He wall not offer any opinion except on 
ogal points (sco Kulo 91). 

It ia competont to the court, if they think fil see Rule 129 (p)] to call 
or 1o-call a witness for the purpose of pntting any question deemed 
exnential ; but any such witness must bo examined in the presence of the 
partios and all questions put to him, whether by a member of the court, 
the prosecutor, or uccosed, will be pat through the officer conducting the 
prooeedings. 


(B) As to taking opinions, see Rule 73 and note 


The opinions will be taken sopirately on cach chirgo, and the court, 
if they think that the offenco stated m any charge is not proved, must 
acquit the accuse | on that charge, irrespective of any other charge ; bat 
where tho charges aro alt:rnatice, the conviction under one necessarily 
involves an acquittal under the other chargea. 


51. (a) The finding on every charge shall be recorded, and, 
except as mentioncd in these rules, shall be recorded simply as 
a finding of ‘Guilty,’ or of '' Not guilty,’’ or of ‘‘ Not guilty 
and honourably acquit him of the same."’ 


(3) Where the court are of opinion as regards any charge that 
the facts which they find to be proved in evidence differ mate- 
rially from the facts alleged in the statement of particulars in the 
charge, but are nevertheless sufficient to prove the offence stated 
in the charge, and that the difference is not so material as to have 
prejudiced the accused in his defence, they may, instead of a 
finding of ‘* Not guilty,'’ record a special finding. 


(c) The special finding may find the accused guilty on a 
charge, subject to the statement of exceptions or variations speci- 
fied therein. 


(p) Where the court are of opinion as regards any charge that 
the facts proved do not disclose an offence under the Act, the 
court shall acquit the accused of that charge. 


(&) If the court doubt as regards any charge whether the facte 
proved show the accused to be guilty A not of an offence under 
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the Act, they may, before recording a finding on that charge, 
refer to the confirming authority for an opinion, and, if necessary, 
adjourn for that purpose. 


(Fr) Where there are alternative charges, and the facts proved 
appear to the court not to constitute the offence mentioned in 
any of those alternative charges, the court shall record a finding 
of ‘‘ Not guilty '’ on that charge; but if the court think that the 
facts so proved constitute one of the offences stated in two or 
more of the alternative charges, but doubt which of those offences 
the facts do at law constitute, then they may, either before re- 
cording 8 finding on those charges refer to the confirming author- 
ity for an opinion, and, if necessary, adjourn for the purpose, or 
they may record a special finding, stating the facts which they 
find to be proved, and stating that they doubt whether those 
facts constitute in law the offence in such one or another of the 
alternative charges as are specified in the finding. 


(a) For form, seo Appendix III, Form of Proceedings, paragraphs (9) 
and (10). Tho finding of honourable acquittal may be recorded in the cage 
of non-commissioned officers and soldiors as woll as officers, but is not to 
be recorded as a matter of course upon an aoquittal. It is incorrect to 
honourably acquit «a person on a charge not affecting his hunour. 


(B) For furm of apecial finding, seo Appendix ITT Form of Proceedings, 

pa ph (9) and for form of acquittal paragraph (10) In case of imma- 

erial variation, tho finding may simply be recorded as “ Guilty’’; an, for 

example, if the accused is found to have Jost his regimental necessarios 

on the 25th, and not on the 26th of Augnat, or to have lost two pairs of 

boots, and not one pair of hoots, the variation is immaterial, and he may 
simply be found guilty of the charge. 


(c) Thus, if the cunrt find that the facts atated in the charge are only 
proved in part, they may find tho accurod guilty, subject tu exceptions 
or variations. The facta, however, which thoy find to be proved, subject 
to the exceptions or varintiona, rust amount t> the substance of the 
offence actually char,zed, otherwise the conrt should acquit the accused. 
Thus, if he is charged with being absont without lonve, and the particnlars 
specify an absence frum the 2th to the 30th of June, and the evidence 

rove an absence from the 2ist to the Wth of June. the court may find 

he accused guilty with the variation of the 2's‘ for the 20th. Bunt if the 
evidence proves an absence from the 2th to the wth of July, the 
difference is 80 material as to amount te a new charge, and the court 
must acquit the accused and he can be tried on the new charge for the 
absence in July. See Rule 20 (bv), note. 


(pD) If, for example, a man is charged with dishonestly receiving, 
knowing it to be stolen, the property of a person subject to military law, 
and the court are of opinion that although the property had actually been 
stolen, the accused was unaware of the fact, they must acyuit him, 
inasmuch asthe act of receiving stulen property, apart from guilty 
knowledge, would not amount to an offence. 


(x) This paragraph provides that where the court deuht as to whether 
the facts proved constitute in law the offence charged, the court may 
refer to the confirming authority. For instance, if, cna charge under 
section 41, they find that the accused misappropriated certain sums of 
money, but duubt whether the circumstances under which he to k them 
do or do not constitute criminal breach of trust, they may state the 
facts which they find proved, and refer to the confirming authority for 
an opinion as to whether they constitute the offence. The court, however, 
cannot refer to the confirming authority for any opinion as to the facts, 
but merely as to the legal results to which those facts amount. 


(7) The — findings before mentioned relate only to the parti- 
eulars in the c A special finding can in no case (except under 
section 86 of the Indian Army Act) alter the statement of the offence in 


204 ARMY ACT RULES. 


the charge ; buat ander this paragraph, if there are alternative charges, 
and the court doubt whether the facts proved amount in law to one 
charge or the other, and they do not think it advisable to refer to the 
confirming authority furan opinion, they can record a Pree finding, 
and thas leave it to the o mfirming authority ander Rale 60 (a) to deter- 
mine whether the facts found by the court constitute in law the one 
offence or the other. For example,if inacbarge under section 28 (a) of 
tho Indian Army Act the uso of certain language con«titates the offence 
charged and they find that the accused used the lauguage charged, but 
doubt whether the language 18 such or was used under such circuwstances 
as to be in law an offence within that section, they mer record a special 
finding, setting out the language they find to be used, and the officer to 
whom, and the circumstances under which, it was used, and state that 
they donht whother the use of the language under the circumstances is 
grosuly insubordinate or not, or whether the officer was in the execution 
of his office. The confirming authority will then decide, under Rule 60 
(a), whether such a finding amvunts to a cunviction on any of the 
charges. 


Tho only other description of apecial finding which affects the state- 
mont of the offence is one not mentiuned in the rules, but allowed by 
Indian Army Act, section 66. That section enables a person charged 
with an offence mentioned in the first column of the table at the end 
of this note to be found guilty of the offence of a similar character men- 
tioned opponite to that offence in the second column of the table, where 
the evidence shows that the latter offenco, and nut the precise offence 
charged, has been ig fact committed. 


TABLE. 
A person charged with May le found guilty of 


(a) Desertion ‘ F ; . Attempting to desert or of being 
absent without leave. 


(4) Attempting todesert =. - Desertion or of being absent with- 
out leave. 


(c) Any of the following offences Any othor of these offences with 
specihed in section $1 of the which he might have been charged. 
Indian Army Act, eiz., theft, 
dishonest Mikappropriation 
or conversion to his own use 
cf property entrnuated to him 
or dishonestly receiving or 
retaining property in reapect 
of which any of these offences 
has been committed, knowing 
or having reason to believe it 
to have been stolen or dis- 
honestly misappropriated or 
converted. 


(d) A civil offence tried under Any offence of which he might have 
scotion 41 or 42 of the Indian been convicted if the provisions of 
Army Act. the Criminal Procedure Code were 

| applicable. 


(e) Any other offence committed The same offence as being commit- 
uuder circumstances involving‘ ted under circumstances involving 
& more severe punishment. ' a leas severe punishment. 





For such findings as are referred to in (d), see Code of Criminal Proce 
dure, sections 237 and 238. 
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62. If the finding on all the charges is '‘ Not guilty '’ the Procedure on 
president shall date and sign the finding and such signature shall scauittal. 
authenticate the whole of the proceedings, and the proceedinys 
upon being signed by the judge-advocate or superintending officer, 
if any, shall be at once transmitted for confirmation. 


This differs from the procedure under the (British) Army Act where an 
acquittal is announced in open court and the accused forthwith released. 
Under Indian military law a finding of acquittal by a general or district 
court-martial 1equires confirmation in the same manner as any other 
finding by such a conrt, and 18 not valid until eo confirmed. 


53. (a) If the finding on any charge is ‘‘ Guilty,’’ then, for Procedure on 
the guidance of the court in determining their sentence, and of conviction. 
the confirming authority in considering the sentence, the court, 
before deliberating on their sentence, may take evidence of and 
record the general character, age, service, rank, and any recog- 
nised acts of gallantry or distinguished conduct of the accused, 
any previous convictions of the accused oither by a court-mar- 
tial or a criminal court, any previous punishment, awarded to 
him by an officer exercising authority under section 20 of the 
Act, the Icngth of time he has been in arrest or in confinement 
on any previous sentence, and any military decoration, or mili- 
tary reward, of which he may be in possersion or to which he is 
entitled, and which the court can sentence him to forfeit. 


(B) Kvidence on the above matters nay be given by a wit- 
ness verifying a statement which contains a summary of the 
entries in the regimental or departmental books respecting the 
accused and identifying the accused as the person referred to in 
that summary. 


ic) The accused may cross-examine any such witness, and 
may call witnesses to rebut such evidence; and if the accused so 
requests, the regimental or departmental books, or a duly corti- 
fied copy of the material entries therein, shall be produced; and 
if the accused alleges that the summary is in any respect not in 
accordance with the regimental or departmental books, or such 
certified copy, as the case may be, the court shall compare the 
summary with those booky or copy, and if they find it is not in 
accordance therewith, shall cause the summary to be corrected 
accordingly. 


_ (D) When all the evidence on the above matters has been 
given the accused may address the court thereon. 


(a) The coart will always take evidence as to character, ctc., unless 
the circumstances render it impracticable 80 to do, in which case they 
will record the reasons for snch impracticability in the proceedings. The 
procedure is the same in this respect, whether the accused ia an ofMcer, 
warrant officer or person enrolled under the Indian Army Act, and if such 
evidence is available in the case of a pow casually subject tu military 


law under Indian Army Act, section 2 (1) (c), it should also be produced 
at his trial. 


Evidence on the part of the prosecutor upon the tt f 
in this rale should not be given te a saambac af the pair ers referred to 


Witnesses in favour of an accused person’s character will be called, 
as a rule, either as part of his defence, or after his address and before the 
finding, but under this rule (c) may be called to rebut the evidence given 
by the prosecutor after the finding. 


In cases of alleged desertion, the fact of the accused having surrender- 
ed or been apprehended should not be left until after the finding ; it is one 
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of the material facte of the case, and as such ought to be proved by the 
prosecutor ; it may have sume bearing on the question of whether the 
accused intended or not to return. 


The court will nut take evidence of any conviction against the 
accuacd by a criminal ovurt whilst he wasa civilian. But convictions by 
a criminal court while the accused is a soldier may be given 1n evidence, 
ater h the offence was cummitted while he was in a state of absence or 

cae : 


Evidence of loss or damage will be taken in the course of the trial, as 
Rule 20 (¥) provides that the facts justifying any deduction from pay are 
ty be atated in the particulars. In case such evidence bas not been taken 
there ia nothing to prevont the court tiking it after the finding, if neces- 
sary. In caso of damage canxed by an uffence, the cause and effect must 
be closely related in «rder ty warrant a eertence of stoppages. Thus a 
peraon would not fur this purpose be raid to have cause to a 
military policeman's clothes because the policeman fell down and 
damaged them while in pursuit cf the accused when endeavouring to 
oncape. 

If two or more accuned peraona are convicted of a joint offence, each 
of them may be ordered to pay the whvulo amount of the compensation for 
any lose or damage occani(ned by that offence. ‘hey will, ordinarily, 
contribate equally, but each of them is liable to pay th: whole compensa- 
tion in default of the other. Ta no caso can the sum of both contributions 
exceed the whule compensation awarded, as when that is recovered the 
loas or damage is‘‘ made good’ [Indian Army Act, section 43 (h)], and no 
further stoppagos can legally be enforced 


Can antence him to forfect.— Seo Indian Army Act, section 43 (h) (12). 
The object of aking thia evidence, and evidonce of the rank of the accused 
is for the purpose of enabling the sentence to bo awarded correctly. 


(B) RKegumental or departmental books.—A statement containing a 
summary of the outries ag unat the accused person's name in those books 
with a statement 18 to lis age, service, rank, etc., is te be produced and 
verified by a witness ax being correotly extracted from those books ;a 
witness must alav identify the aceu-ed as being the person referred to in 
such statomenut Tina witness should usnally be the adjutant or some 
other officer. There ia nothing to prevent the prosecutor being the 
witness, and the remarks in the note to Eule 46 (c) do not apply. He 
must, howovor be sworn like any other witness; it is not sufficient that 
he ahould have been aworn as a witness befure the same cuurt on the same 
day in the course of the trial of some other person. If the accused 
omens the correctness of the statement, the regimental or depart- 
montal books, ora duly certified copy thereof, must be produced, and the 
court must compare the «tatement with the bouks—see (Dp). 


(np) Duly certified copy.—This means a copy certified by the officer 
having custody of the bouk 


Any previous convictions of the accused may be proved by the pro- 
duction of a veriatum extract from the regimental or departmental books, 
certified by the officer in charge of thuse books A conviction by a 
criminal oourt may also be proved by an extract certified under the hand 
of the person having the custody of the records of the court in which the 
conviction was had, and must beso proved if there is reason to doubt 
the correctnese of the entry of the conviction in the regimental or depart- 
mental books. A wituess must always be called to prove the identity of 
the accused with the person stated in the extract or certificate to have 
been convicted. 


&4. The court shall award one sentence in respect of all the 
offences of which the accused is found guilty, and such sentence 
shall be deemed to be awarded in respect of the offence in each 
charge in respect of which it can be legally given, and not to be 
awarded in respect of any offence in a charge in respect of which 
it cannot be legally given. 


For form, see Appendix ITI, Form of Proceedings, paragraph (11). 
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The court will award such sentence as they think the acoured onght to 
suffer, and the judge-advocate, president, or euperintending officer will 
enter it at once in the proceedings. 

The object of the latter portion of this rule is to prevent legal 
objections to the sentence. If, for example, the accused has been con- 
vioted on a charge of making away with his regimental necessaries, which 
cannot be punished with traneportation, and alev on a charge of desertion, 
which is punishable with transportation, the court may pase a sentence of 
tranxportation and that sentence will, under this rule, be valid because 
justified by the second charge, although not justified by the firat charge. e 


With respect to the opinions on the sentence, sec Rule 78 and the note 
thereon. 

The sentence muat, of course, be authorised by the Indian Army Act, 
and the court cannot, for example, sentence a person to restore stolen 
property, or to confinement to lines. 


Sentences, unless for one or more years exactly, should, if for one 
month or apwards, be recorded in months. Sentences consisting partly of 
months and partly of daye are to be reccrded in months and days. 
month means acalendar month without any specification of the word 
calendar. 

Even if the accured ia considered, by the medical officer who examines 
bim before trial, unfit to w.dergo rigorous imprisonment the court can 
gontence him to it, as it is the busimers of the medical officer of the 
prison, or place of military cnatody. to decide what severity of Inbour he 
can undergo. Sentences of simple imprisonment are obvivusly imexpe- 
dient and inconvenieut of execution. 


55. (a) If the court make a recommendation to mercy, they Recommends 
shall give their roasons for their recommendation. a 


(s) The number of opinions by which a recommendation to 
mercy mentioned in this rule, or any question relative thereto, 
is adopted or rejected, may be entered in tho proceedings. 


(4) Arccommendation tu mercy will be appended to the sentence, and 
be embodied in the pruceeding~ before they are signed by the prosident. 


For form, see Appendix ITI, Form of Proceedings, paragraph (11). 


&6. Upon the court awarding the sentence, the president Signing and 
shall date and sign the sentence and such signature shall authen- proceedings. . 
ticate the whole of the proceedings, and the proceedings upon 
being signed by the judge-advocate or superintending officer, if 
any, shall be at once transmitted for confirmation. 


For form, see Appendix IIT, Form of Proceodings, I 
pen en pp occodings, paragraph (11), and 
It is essential that the sentence be signed hy the president, as, b 
section 196 uf the Act, the term uf transportation or wenrlnimaient: gore 
menoes on the day on which the sentence and pruocedings were signed by 
him. His signature after the sentence will authenticate all the pruceed- 
ings of the trial. 


- The pucks savocste or superintending officer (if any) will sign after 
As a rule, certified copies of original docaments produced in evidence 
by the prosecutor, and vot the originals thamasl vas, will be annexed to 


Confirmation and Revision. 


: G7. (a) Where the finding or sentence is sent back for revi- Revision, 
sion under section 100 of the Act the court shall re-assemble in 
closed court, but if the court is directed to take fresh evidence 


Promulgation, 


Mitigation of 
partial gonfirm 
ation. 
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on revision such evidence must be taken in open court and in 
the presence of the accused. 


(B) Where the finding is sent back for revision and the court 
do not adhere to their former finding, they shall revoke the 
finding and sentence, and record a new finding, and if such new 
finding involves a sentence, pass sentence afresh. 


(c) Where the sentence alone is sent back for revision, the 
court shall not revise the finding. 


(Dp) After revision, the president shall date and sign the deci- 
sion of the court, and the proceedings, upon being signed by the 
judge-advocate or superintending officer, if any, shall be at once 
transmitted for confirmation. 


(A) Indian military law as to revision differs from that contained in 
the (British) Army Act. Under the former, a finding of acquittal can be 
revined and the accused found guilty and sentenced, a sentence can be 
increarsel on revision and evidence can (if sv ordered) he taken on 
revision. None of these things can he dune under the (British) Army 


The court ahonld re-aanemble at the time mentioned in orders, which 
should he a4 soon as practicable. If it is reduced by death, inability to 
attend, or otherwise, below the legal minimnm fade Indian Army Act, 
seotion HM) (3)) it 14 dissolved and cannot re-assemble for revision, and 
the proceedings must bo returned, without any entry thereon, to the con- 
firming anthority. 


(p) Where tho finding is sent back for revision and the court adhere 
to their finding, they can novertholess revise their sentence. 


If the now finding is oequittal or insauity no frosh sentence is 
involved, but in all other caves where the old finding is revoked, a new 
nontonce must be recorded, even though it be identical with that formerly 
passed, inasmuch as on the rewoention of the old finding the sentence 
passed thereon ceases to have effeot. 

Tf the original finding was acquittil and the revised finding ia 
“Guilty.” the court will (whether ordered to take fresh evidence or not) 

roceed as directed im Rule 53. The evidence referred to in clause (A) of 

6 present rule is evidence of the facts relating to the charge, and must 
not be taken on revision unless specially ordered [Indian Army Act, 
section 100 (11). 


(p) For form, see Appendix ITI, Form of Proceedings, paragraph (12). 

All letters or memoranda containing instructions to a court for a 
revision, or copies thereof, are to be attached tu the proceedings. 

5&8. The charge, finding, sentence, and confirmation of a 
court-martial shall be promulgated in such manner as the con- 
firming authority may direct; and if no direction is given, ac- 
cording to the custom of the service. 


In the abaenoe of any direction by the confirming authority the usual 
oustom of the service will be followed, but a written notice to the offender 
of the charge, finding, sentence and confirmation will be sufficient promul- 
gation to satiafy thia rule. 

A recommendation to merey should be promulgated and communicated 
to the accused together with the finding and sentence. 


See Indian Army Act, sections 105, 107, as to committal to a civil 
rigon or to military custody of persons sentenced to transportation or 
prisonment: as to action in exceptional cases, see section 108 For 
forme of committal warrant, see Appendix IV. 
&9. (a4) Where a sentence has been awarded by a court-mar. 
tial in respect of offences in several charges, and the confirming 
authority confirms the finding on some but not on all of such 
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eharges, that authority shall take into consideration the fact of 
such non-confirmation, and shall, if it seems just, mitigate, 
remit, or commute the punishment awarded according as seems 
just, having regard to the offences in the charges the findings on 
which are confirmed. 


(Bs) Where a sentence has been awarded by a court-martial 
in respect of offences in several charges and has been confirmed, 
and any one of such charges or the finding thereon is found to be 
invalid, the authority having power to mitigate, remit, or com- 
mute the punishment awarded by the sentence shall take into 
consideration the fact of such invalidity, and if it seems just, 
mitigate, remit, or commute the punishment awarded according 
as seems just, having regard to the offences in the charges which 
with the findings thereon are not invalid, and the punishment as 
s0 modified shall be as valid as if it had been originally awarded 
only in respect of those offences. 


(a) Inthe case of a man cenvicted on a charge of descrtion, and also 
cna charge: f making away with his regimental necerserios and sentenced 
to tranrp: rtatior —if the confirming officer cinfirms the finding cn the 
eccond charge, Lut not tlat on the first charge, which justified the 
sentence: f trarepurtation he is buvnd uncer this rule to commute the 
sentence at least to imprisonment. Otherwise tle rcntorce would bein 
excers of what is justified by the firdirg which is copfirmed, and therefore 
betinvalid. 

Again. if the second clarge in the above case were uring criminal 
force to an officer, and the confirming officer refuses to confirm the finding 
on that charge while confirming tLe fir ding on the firat charge, it will Lo 
his duty to consider whether the seatence of trarsportation is not too 
severe for the offence of derertion, ur accompanied by aggravating ciroum- 
stances, and if }¢ thinks ro, he will commute it to some Jess punishment. 


(B) The object of this paragraph is to allow any permanent authority 
to du after cunbrmation, what paragruph (4) allows to be done before 
confi1 mation, that ia tu aay, to provide that, if the judge-advocate-goneral 
in Ii dia, the deputy judge-advocate-goneral of the army or a conrt of 
law declares one of several charges to be invalid, the commuting aathority 
may mitigate cr com mute the rentence, +o aa to prevent the whole sentonce 
being invalid, and to make it a valid sentence in res; ect of any other 
charge which is valid. 


GO. (a) Where a special finding has been recorded in relation 
to alternative charges under Rule 51 (F), and tho confirming 
authority is of opinion that the facts found by the special finding 
constitute in law the offence charged by any of the alternative 
charges, that authority may confirm the finding, and in that case 
shall declare that the finding amounts to a finding of guilty on 
that charge; but if it is afterwards declared by any authority 
having power to remit or commute the punishment awarded that 
the said facts constitute in law the offence charged in, one of the 
other alternative charges, then the confirming authority, or such 
other authority as aforesaid, may declare that the finding amounts 
to a finding of guilty on that alternative charge; and the finding 
shall be a valid finding of guilty on the charge specified in that 
behalf in the declaration made on confirmation, or, in case of a 
subsequent declaration, in that subsequent declaration. 


(B) The sentence awarded in the case of any such special 
finding may likewise be confirmed, subject to this proviso, that 
if the offence in one of the alternative charges involves a higher 
punishment, or is otherwise graver, than the offence in the charge 

? 


Confirmation of 
finding on alter 
native charges. 


Confirmation 


notwithstanding 


informality in, 
or excens of, 
punishment. 


Membe or pro- 
secutor not to 
confirm 


ings. 
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of which the accused is found to be guilty under the terms of any 
declaration mentioned in (a), the authority making the declara- 
tion, or some other authority having power to mitigate, remit, 
or commute the punishment awarded, shall mitigate, remit, or 
commute the punishment according as seems just, having regard 
to the lust-mentioned offence; and the punishment as so modified 
shall be as valid as if it had been originally awarded in respect 
of the la»t-mentioned offence. 
(a) Sce note to Rule 51 (F). 


For forma, sev Appendix III, Form of Procselings, paragraph (13). 
Tho object of this rule, as already explained in th» note to Rule 5! (F), is 
to prevent a misosrriage of justice in e naequence of a differanca of 
opinion as to the offence which 15 legally ounstituted hy the acts commit- 
ted by the acouxed. If, in such » case, the court-martial hive recorded a 
special finding uf the facta, it remains under thiarule for the confirming 
authority, and ultimate'y for any authority heving power to conmute 
the punishment, to declare what offence in law the acta committed by the 
aconsed constitute. So that if the opiniun of the confirming officer is 
eventaally overraled by any superior authority, the finling will take 
effect accordicgly in reapect of th» charge for the offence which the acts 
of the accused are declared by the superior authority tu constitute. 


(B) As respects the sentence, ree note to preceding rule. 


G1. (a) lf the sentence of s court-martial is informally ex- 
pressed, the confirming authority may, in confirming the sen- 
tence, vary the form so that it shall be properly expressed; and 
if the punishment awarded by the sentence is in excess of the 
punishment authorised by law, the confirming authority may 
vary the sentence so that the punishment shall not be in excess 
of the punishment authorised by law; and the confirming author- 
ity may confirm the finding and the sentence, as so varied, of the 
court-martial. 


(A) The object of this rule is to prevent the proceedings of courts- 
martial being rondered invalid, when they cann ‘t be s nt back fur revision 
without great inconvenience to the public service It will not exonerate 
from blame the presidents, superintending officers and members of 
courts-martial who passa sentcnoes which are informil, or in excess of 
their powors, and confirming officers will, if practicable, send the 
sentence back for revision, andif they act under this rule, will eall 
the attention of the conrt to the informality or illegality of the sentence. 


Under this rule the confirming authority mty vary the form in which 
n sentence is expreresed, but cannot amend a sente ce wholly illegal; as, 
for oxample, if an officer were sentenced to reduction to the ranks, or if 
a soldier were sentenced by district court-martial to transport stion, or if 
@ non-commissioned officer were sentenced to ba reduced ¢ 2 tLe rank of 
lance naik, or a lance naik to the rauks. 


In any sach case the confirming officer should treitthe sentence aga 
nullity, and direct the court to re-assemble and pass a valid sentence. 


Where the punishment exceeds whatis authorised by law, the con- 
firmiog authority can, though euch sent ince is illegal, vary the sentence 
so as to bring it into conformity with law, and confirm it as varied. 


62. A member of a court-martial, or an officer who has acted 
as prosecutor at a court-martial, shall not confirm the finding or 
sentence of that court-martial, and where such member or prose- 
cutor hecomes confirming officer, he shall refer the finding and 
sewtence of the court-martial to u superior authority competent 
to‘confirm the findings and sentences of the like description of 
courts-martial. 
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Proceedings of General and District Courts-Martial, 


63. The members of a court-martial shall take their seats Seating of 
according'to their army rank. members. 


For roles as to the precedence of native officers, sce Army Regu- 
lations, India, Volume II. 


64. (a) In the case of a court-martial composed of British Conduct of pro- 
officers, the prosident shall conduct the proceedings. ceedings, 


(B) In the case of a court-martial composed of native officers, 
the judge-advocate, if there is one, shall conduct the proceed- . 
ings. If there is no judge-advocate, the superintending officer 
shall conduct them. 


65. (a) The officer conducting the proceedings is responsible Responsibility 

: : ° : of officer con- 
for the trial being conducted in proper order, and in accordance dueting the 
with the Act, and will take cnre that everything is conducted in proceedings, 


a manner befitting a court of justice. 


(B) It is the duty of the officer conducting the proceedings to 
see that justice is administered, that the accused has a fair trial, 
and that he does not suffer any disadvantage in consequence of 
his position as a person under trial, or of his ignorance, or of his 
incapacity to examine or cross-examine witnesses, or otherwise. 


(a) Theo court should always have before them a copy of the Indian 
Army Act, of Indian Army Regulations, Volume II, and of these Bulea, 
and any other official book» or orders which are necessary for the purpose 
of its procvedin zs. 


If any person, other than the accnsed, interrupts the proceedings of 
the court, the best course will ordinarily be to order him to be excluded 
from the court. The conrt have, houwevar, farther powers under Rule 136 
for dealing with persons who interrupt their proceedings. 


It must be rememborod thit the trial of a person cannot proceed in 
hie absence, even though he interrapts the proce edings. 


(B) The officer conducting the proceedings should, like a judge ina 
criminal court, act as counsel for an accused porson not dofended by 
conneel, and he will, thorefore. cause to be called before the court any 
witness, though not calle i either by the prosecution or the defence, whom 
he considers alle to give materi il evidence to the court, and such witness 
may be cross-examined by the prosecutor and the accused. He will also 
put to the witnesses any questions which appear to him nocess or 
desirable to elicit the truth, and will particulurly tuke care that the 
accused does not suffer any prejudice in consequence of his inability to 
put proper questions to the witnexses, or in consequence of hia not fully 
understanding the nature of the proceedings. He will examine the 
summary of the evidence, aud ifa witness gives different evidence from 
what is there stated, will question him as to the difference. 


GG. (a) It is the duty of the prosecutor to assist the court in Power of court 
the administration of justice, to behave impartially, to bring the ver address of 
whole of the transaction before the court, and not to take any Lieakiry ov 
unfair advantage of, or suppress any evidence in favour of, the 


accused. 


(8) The court may stop the prosecutor in referring to any 
matter not relevant to the charge then before the court, or any 
matter which the court is not investigating, and it is the duty of 
the court to restrain any undue violence of language or want of 
fairness or moderation on the part of the prosecutor. . 

ad 
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(c) The court shall allow great latitude to the accused in 
making his defence; he must abstain from any remarks con- 
temptuous or disrespectful towards the court, and from coarse 
and insulting language towards others, but he may forthe pur- 
poses of his defence impeach the evidence and the motives of the 
witnesses and prosecutor, and charge other persons with blame 
and even criminality, subject, if he does so, to any liability to 
further proceedings to which he would otherwise be subject. 
The court may caution the accused as to the irrelevance of his 
defence, but shall not, unless in special cases, stop his defence 
solely on ground of such irrelevance. 


(4) On a plea of not guilty the prosecutor should, if the case is con pli- 
cated, make an opoving address givirg on outline of the evidence he 
intends to call, but atstaining from any argument and con ments not 
required to explain the nature of thecase. The prosecutor is a: officer 
for securing that juatice is dune, nut a partiean to obtain a conviction, 
independently of the justice of the case. Theretore he should prove, 
either by witnesses called for the purpore or by the examination of his 
other witnesses, any facta which show the true character of the offence 
whether thoy tend to aggravate or alleviate it, or tu show the innocence, 
of the accused, and he must be especially careful to prove any facts 
tending to show either the innocence of the accused, ur to extenuate his 
offence. It, for example, the acensed ia charged with grorsly insubor- 
dinate conduct to his superior ofhcer, and there are circumstances of 
provocation which, of proved, might mitigate the punishment though not 
pe ying an acquittal, the prosecutor sbould call evidence to prove 

hose circumstances 

Again many acts are only offences when done knowingly or with a 
cortain intent. Primi facre it liow on the prosecution to show that the 
aconsed had the guilty knowledge which constitutes the offence ; Lut 
absolute proof of guilty knowledgo or intent is frequently impossible, and 
it can only be inferrod from the cirenmstances. This inference the cout 
is at liberty to draw unless the accused produces cyidence tu rebut it; 
but in this, as in every other cage, all facts which tend to show cvither 
the existence or the absence of the artent or knuwledgo un the part of the 
accused muat be brought out by the prosecutor. For example, if a solaicr 
is charged with attempting to desert, and the evidence is that he went to 
a railway station and took a ticket for (say) Peshawar, and the fact is that 
several other soldivrs in possessiou of passes took tickets for Peshawar 
at tho same time, the latter fact should be brought ont; as it givesa 
different complexion to the fact of taking a ticket, which of itself might 
be strong evidence against the accused. 

The prosecutor must not introduce into the evidence against the 
accused any matters of aggravation winch du not form part of the trans- 
action in rospect of winch the accused is charged before the court, nor, as 
a rule, matters which, :f true, are specific militury offences with which the 
avonred might be charged. If, fur instance, he is charged with desertion, 
the prosecutor maat not introduce, by way of aggravation, that he has been 
insolent or inenbordinate, or that he had been previously intoxic:ted. On 
the other hand, if a suldier is charged with serious acts of insubordination, 
and the suldier was mtoxicated, that fact should Le brong!.t out in the 
examination of the witnesses. Not only is the intoxication part of the 
circumstances of the case, but it may modify the character of the uffence. 


(Bp) Matter not relevant to the charge.—What is, and what is not rele- 
vant to any charge, isin some casrs a matter of considerable difficulty, 
but in ordinary cages, common sense will determine whether the matter 
referred to does or does not bear on the particular charge before the 
oo 

Anything which tends to show that the accused committed the offence 
mentioned in the cl , or to show the true character of the offence, see 
note to (a), is, ordinanly apeaking, relevant , 


(c) The right cf tho acoused in making hia defence ie stated in this 
paragraph. The case must be very special indeed to justify the court in 
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stopping an accused person in his defence, or in excluding, on the ground 
of descleranicy. evidence offered by him, or to justify any further procced- 
ings against an accused parson on account of his defence. 


Where a person tried for desertion made in hia defence statements 
reflecting on the officers of the regiment as the reason for the prevalence of 
crime in the regiment, it was held that the defence, although the state- 
ments in it were eventually proved to be falae, waa not wholly irrelevant, 
as the acoused might have hoped that the statements would le-d toa 
mitigation of hia punishment; and it was also held that tho proper 
course was not to try the offender again for the purpose of ascertaining 
the truth of his statements, but to hold a court of inquiry for that 


purpose, 


67. Where two or more accused persons are tried together 
and any evidence 1s tendered by any one or more of them, the 
evidence and addresses on the part of all the accused porsons 
shall be taken before the prosecutor replies, and the prosecutor 
shall make one address only in reply as regards all the accused 
persona. 

68. (a) When the convening officer directs any charges 
against an accused person to be inserted in different charge- 
shects, the aceused shall be arraigned and until after the finding 
tried, upon each charge-sheet separately, and accordingly the 
procedure in Rules 38 to 51, both inclusive, shall, until after the 
finding, be followed in respect of cach charge-sheet, as if it con- 
tained the whole of the charges avainst the accused. 


(Bs) The trials upon the several charge-sheets shall be in such 
order as the convening officer directa. 


(c) When the court have tried the accused upon all the 
charge-sheets they shall, in the case of the finding being ‘‘ Not 
guilty ’’ on all the charges, proceed as directed by Rule 52, and, 
in case of the finding on any one or more of the charge. being 
** Guilty,’’ proceed as directed by Rules 44 and 53 to 56, both 
inclusive, in like manner in each case as if all the charges in the 
different charge-sheets had bcen contained in one charge-sheet, 
and the sentenee passed shall be of the same effect ub af all the 
eharges had been contained in one charge-shect. 


(p) If the convening officer directs that, in the event of the 
conviction of an accused person upon a charge in any charge- 
shect, he need not be tried upon the subsequent charge-shecta, 
the court in such event may, without trying the accused upon 
any of the subsequent charge-sheets, proceed as before directed 
by (c). 

(E) Where a charge-sheet contains more than one charge, the 
accused may, before pleading, claim to be tried separately in 
respect of any charge or charges in that charge-shect, on the 
ground that he will be embarrassed in his defence if he ig not so 
tried separately; and in such case the court, unless they think 
his claim unreasonable, shall arraign and try the accused in like 
manner as if the convening officer had inserted the said charge or 
charges in different charge-sheets. 

(F) If the accused pleads ‘* Guilty ’’ to a charge in a charge- 
sheet, and the trial does not proceed [as mentioned in Rule 44 
{4)] with respect to the other charges in that charge-sheet, the 
court shall, subject to the directions of the convening officer, 
proceed to try the accused on the charges in the next charge- 
sheet before they proceed as directed by Rule 44 (s) and (c). 


Procedure on 
trial of accused 
persons to- 
gether. 


Separate charge- 
sheets. 
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(a) Most of the ordinary cuses which come before comts-mgrtial are 
eo simple in their facts that an accused pereon is not cmbarrassed by being 
tried at the s»me time on several charges; but embarrassment will cer- 
tainly arise if the facts of any of the charges are very complicated, or if 
the alleged offences were committed at different times, or if different sets 
of witnesses are required tv prove the different offences. In such cases, 
oven practised advocates and judges find a great difficulty in keeping the 
different cha aud the evidence on each charge distinct and still more 
will the difficulty be felt by an uncducatd perron, and by a court not 
constantly accustomed, Jike a criminal court, to dcal with evidence. 


In such cases, therefore, as a general rule, the convening officer should 
cause the charges to be inserted in reparate charge-cheets. 


The casos which are likcly tu arise may be clasrified as follows :-— 


Case No. 1.—(Single offence repeated on different days.) The first 
cane arises where the accured has heen guilty of the same description of 
offence on twu or more different days. For example, a roldier steals from 
@ comrade « watch on Monday, a pair of ehocsx on Tuerday, a pair of socks 
on Wednesday, and so forth. Supporing le had stolen all these articles 
atthe rame time, it would have conatituted the same offence, but if he 
stealn them on #« parate days, the offences are obviously distinct. 


Case No. 2,—(Several offences forming part of one wrongful traneac- 
tion.) A more difficult care arisen where the acta of which a person 
has been guilty are in fact parta of one wrongful transaction, eo to speak, 
and yet involve several military offences of different descriptions. 


For instance, a suldier. being intoxicated uses grossly inantordinate 
language to his havildar, who is in the execution of his office, knocks him 
down and then runs away. He commits four offences : (1) the offence of 
intoxication ; (2) the nee of grossly ineuh: rdinate language to his superior 
officer in the execution of his office; (3) the use cf criminal force to his 
superior officer; (4) desertion, or absence without leave. 


Case No. 3.— (Several ¢ ffonces not forming part of the same wrongful 
transaction.) Another caro arises where several offences of different 
doscriptions have been committed by tho sume person, but at different 
times. For example, ruppoxe that in the preceding case, the derertion, or 
absence without leave. lind taken place son.etime after the commission of 
the two previous offonces, and in such manner that they could not be 
deemed part of the same wrongful transaction. 


In case No. 1, the offences being of the same description, may, asa 
neral rule, bo contained in the sume charge-sheet ; but many offences of 
he same description should not be inserted in the same charge-sheet ; as 
to do so might ombarrass the accused in his defence. Usually it will be 
undesirable to insert more than three clarges for offences of the rame 
description in the same charge-sheet, unless the offences have been part of 
® ayatem, ax, for instance, a syxtem of fraudulent misapplication carried 
on by the acenacd, in which case it may not be improper to increase the 
number of chargos. 


In case No. 2, fuur offences constitute one wrongful tranraction, and 
therefore may be included in the same charge-sheet; but if they are so 
included, the acoused must not at the same time be charged in the same 
gharge-sheet with any previcus offence of the same description ; as, for 
instance, any previour offence of using criminal force to a superior officer, 
or of desertion. etc. 


In case No. 3, if the accused is charged both with using criminal force 
to his superior officer and with desertion, or absence without leave, the 
ae offence should not be included in the same charge-sheet as the 

ormer. 


; In practice, in such an instance as care No. 2, the serious offences of 
using criminal force to a superior officer and of desertion, or absence 
without leave, should alone be charged. 


Indeed, it is advieable, as far as possible, to avoid charging an accused 
person with more than one offence, as a multiplicity of charges leads to 
unnecessary trouble and confusion ; and if the gravest of several offences 
is selected, the punishment will, in all probability, be sufficient to satisfy 
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the ends of justice. It may, however. in sume cases be necessary to 
prove several offences, in order to guide the court as regards the proper 
amount of punishment. 

mine that it is doubtful whether one or more of a set of offonces 
can be proved, it will of course be advisable to omit any offonoe the 
evidence with respect to which is doubtful, and to bring before the court 
those charges only of which the proof appears to be sufficient. 


The result of the above remarks is as follows :— 


(i) Repeated instances of the same description of offence may he in- 
cluded in the same charge-sheet, though each instance must cunstitate a 
separate charge. 


(ii) Offences of different descriptions should be included in separate 
cescer sheets; except where they furm part of the same wrongful transac- 
on. 


(iii If offences of different descriptions are included in one charge- 
sheet, as forming part of one wrongful transaction, any act other than an 
act which forms part of that wrongful tranxaction should nut be charged 
as an offence in the same charge-sheet. 


(iv) Where one offence has in fact been committed but doubt arises as 
to what particular doscription of offonce has beon committed, one charge- 
sheet may include alternative charges for offences of different descriptions, 
but each charge will refer to tle -amo set of particulars. 


(8) The convening officer will regulate the order for the trial of differ- 
ent charge-sheeta according to the gravity of the offence and the conveni- 
ence of summoning the witnesses, or other circumstances. It is desirable 
to try firet the gravest offence, aa, if the accused is convicted, he will be 
sufficiently punished without trying him on the minor offences. In some 
cares it may be letter to try an accused person ona simple case firrt, so 
as to avuid the necessity, if he is convicted upon that, of trying him for 
Le cffence whero the case ie complicated, and tho number of witnosses is 
arge. 


(c) It will be observed that the separation of chargos in differont 
charge-sheets is merely for the purpore of onabling the court and the 
accused tu ke>p distinct in theie minds the different cases and the evi- 
dence thereon, with a view tu the accneca making a proper dofence, and 
the comt arriving ut a proper finding, without being confused by evi- 
dence on entirely distinct casea; and thut the result, when the timo for 
sentence 16 reached, ia the same as if the prisoner had beon tried af the 
same time on all the charge-shocts. Unless, therefore, the convening 
officer directa under (D), that the accused need not be tried upon the 
subsequent chirge-alects, the court will not sentence the acensed, until 
they have disposed of all the charge-ahvets, and will then award ono 
sentence in reapect of all the charges contained in the different charge- 
sheets of which the accused has Leen found guilty: 


(p) It will often be unnecessary, if the accused is convicted of a 
grave charge contained in one charge-sheet, to procecd with any other cr 
minor offences contained in the different charge-shecta. 


(£) The court should always, unless they think the claim very un- 
reasonable, accede to a demand tu be tried separately in respect of any 
particular charge. 


(¥) The object of this is only to provide that all the charge-sheets 
should be disposed of before the court proceed to sentence the offenger ; 
in the case of “ Nut guilty ’’ this is aroviled for by (Cc). 


G9. (a) When a court-martial sits in closed court on any Sitting tn closed 

deliberation amongst the members or otherwise, no person shall °™t- 

be present except the members of the court, the judge-advocate, 

or superintending officer, any officers under instruction, and, if an 

interpreter has been appointed and the court consider his pre- 

sence necessary, the interpreter; and the court may either retire, 

or may cause the place where they sit to be cleared of all other 

persons not entitled to be present. 
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(B) Except as above-mentioned, all the proceedings, includ- 
ing the view of any place, shall be in open court and in the 
presence of the accused. 

(B) Shall be wn open court.—This dues not control the power of the 
court to exclude a person who iuterferes with the proceadings —a power 
inci-ient to every coart as necessary fo- the prop3r condact of the pro- 
ceedirga, thongh it does not extend to th» exclusion of the accused, as 
the trial cannut proceed in his absence. 

View.—All the nembers muat proceed to view any place and the 
acoused must be preaent there . usually the court will adjourn for the 
purpure to the place to be viewed. 

70. (a) When a court is once assembled and the accused has 
been arraigned, the court shall continue the trial from day to 
day and sit for a reasonable period on every day unless it appears 
to the court that an adjournment is necessary for the ends of 
justice, or that such continuance is impracticable. 


(B) A court may adjourn from time to time, and from place 
to place, and may, when necessary, view any place. 


(c) A court-martial, in the absence either of a judge-advocate 
or superintending officer (if such has been appointed for that 
court-martial), shall not proceed, and, if necessary, shall adjourn. 


(D) The senior officer on the spot may also, for military 
exigencies, adjourn or prolong the adjournment of the court. 


(z) If the time to which an adjournment is made is not speci- 
fied, the adjournment shall be until further orders from the pro- 
per military authority; and, if the place to which an adjournment 
is made is not specificd, the adjournment shall be to the same 
place or to such place as may be specified in further orders from 
the proper military authority. 


(a) It is very important that a trial by court-martial once begun 
should proceed with strict regularity ani without interraption to its 
conclusion. This paragraph, therefure, requires the court to sit contin- 
uously from day to day, unless it is impracticable to du so, or unless 
an adjournment is necessary fr the ends of justice. 

Thns the court may adjourn on account of the illne«s of the accased, 
or for the purpese uf viewing any place, or of securing the attendance of 
witnesses or their examination on commirsic n (eee Kule 124), or of obtain- 
ing evidence from recusant witnesses, or of obtaining the upinion of the 
deputy judge-advocate-general, or for refereuce to the cunvening or 
confirming officer on any question, or for any purpose, if the court are 
of opinion that such adjournment is neceseary for the ends of justice 
(see note tu Rule 121). 

The court, however, should not a3 a role permit an adjournment for 
the purpose of obtaining farthe~ evidence on the part of the prosecution, 
and should only adjourn for the production of evidence for the accused, 
where they consider that he has not previously bad sufficient opportanity 
for procuring his witnesses or where it would be unjust to the accused 
noteo to adjourn Great care, therefore, must be taken, both by the 
prosecutor and by the aconsed, to haveready at the trial all the wit- 
nesses and documents they desire respectively tv produce. The court 
should adjourn if an adjournment is requested by the accused person to 
prepare his defence, by the prosecutor to prepare hie reply, or by the 
jadge-advocate tu prepare his summing-up. 

Ta the event of the illness of a member, the court may, if not reduced 
below its legal minimam either proceed without him, or adjourn, as they 
think proper; but if reduced beluw the legal minimum, Indian Army 
Act, section 65, applies. A memberabsent during any part of the pro- 
ceedings cannot again take his seat in court. 

When a court adjourns before the conolusion of the trial the adjourn- 
ment is to be entered in the proceedingd [see Appendix III, Form of 
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Proceedings, paragraph (5)], and either announced in court in the presence 
ot the procecutor and accused or communicated tothem. A brief adjourn- 
ment (¢.g., one of an hour or two) need not be recorded. 


Reasonable period .—Sittings of six or seven hours will be found as a 
rule qnite long enough, and they should not be further prutracted with- 
out some special reason. 

Too long sittings undaly strain the attention of the members and may 
operate unfairly to the prisoner, as at the close of a long sitting he cannot 
properly make his defeuce. Under Indian military law, trials by court- 
martial may be carried on at any time. 


(8) From place to place—This meets the case of a view, as well as 
of a court-martial held on theline of march, alao the case of adjourn- 
ment to the quarters of a sick witness, for the purpose of taking his 
evidence, 


(c) Military exigencies.~These can seldom occur, except on active 
service. 


71. In case of the death of the accused, or of such illness of Proceedings on 
the accused as renders it impossible to continuo tho trial, the death ope aa 
court shall ascertain the fact of the death or illness by evidence, ° 
and record the same, and adjourn, and transmit the procesdings 
to the convening authority. 


This evidence will be taken on oath or solemn affirmation in the same 
manner as on the trial. 


72. (4) In the case of the death, retirement on challenge or Death, retire- 
unavoidable absence of the president, the next senior officer shall a pr eveeree 
take the place of the president and the trial shall proceed if the ° P™ ars 
court is still composed of not less than the smallest number of 
officers of which it is required by law to consist. 


(B) A member of a court who has been absent while any part 
of the evidence on the trial of an accused person is taken, shall 
take no further part in the trial by that court of that person, but 
the court will not bo affected unless it is reduced below the legal 
minimum. 


(c) An officer shall not be added to a court-martial after the 
accused has been arraigned. 


(a) Smallest number. - See Indian Army Act, section 65 (1), and notos. 

(c) Arraigned.—See note to Rule 23 (4). 

73. (a) Every member of a court must give his opinion on Taking of 
every question which the court has to decide, and must give his opinions tf, 
opinion as to the sentence, notwithstanding that he has given court, 


his opinion in favour of acquittal. 


(Bs) The opinions of the members of the court shall be taken 
in succession, beginning with the junior in rank. 


Indian Army Act, section 81, requires all decisions to be by an absolute 
majority. Otherwiee,a punishment might be imposed by a minority. 
For instance, if the punishment proposes by three members was trans- 
portation, by twoimprisonment,and by twoa forfeiture, the transport- 
ation might be imposed althongh four members were opposed fo it. 


In order to obtain the absolute majority, it will Le desirable first to 
take the opinions of the members of the court astothe nature of the 
L pee lc to be awarded, thatis to say, transportation, imprisonment, 

miasal, forfeitare, or other punishment. 
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Where opinions differ as to the nature of punishment, the most lenient 
should be put first, then the next most lenient, and so forth, the most 
severe being put last. Any member who is in favour of the most lenient 

nishment, if ovorruled, will of course give his opinion in favour of 
next most lenient, and will not uppose this because he is desirous 
of having the punishment still more lenient. 


For example, if the court consist of seven members, of whom three 
are in favour of transportation, two of imprisonment, and two of a for- 
feiture, the forfeiture will be put firat tu the court, and when negatived, 
the imprisonment will be put uext. The members who were in favour 
of forfeiture will of courve vote for imprisonment as against transporta- 
tion, and thus four votes will be given in favour of :mprisonment, being 
an absolute majority of the court. 


When the nature of the punishment has been determined, the quantum 
of punishment must be ascertained ; that is to say, in the case of im- 
prisonment, the number of months or days of :mprisonment. 


As befure, the most lenient proposal will be put first, and a member 
who is m favour of tho shortest term of imprisunment will of cuuree 
support the next shortest term, rather than support a longer term, and 
will not give his opinion against the next shortest term merely because 
he desires ty have a term shorter still. 


For example, if in a court of nine members, two members desire to 
award three montha’ imprisonment, two vothers four, another sx, and the 
other four ten months, the three months will be pnt first, and when 
negative), the fonr months will be put next, which will be supported by 
the members who wixhed for three months, but will be opposed by 
the mombers who demre a lonzer turm. The six months will next be 
put, and will be supported by thosa who desire to award three months 
and foar months, so that the ultimate sentence will be sixi months im- 
prisonment. 


It is not a proper course of proceeding tu take the terms of imprison- 
ment or other punishment proposed by each member, and strike an 
average ; but naturally in the course of discussion amung the members 
of the court, some) =punishment intermediate between the most severe 
and must lenient punishment proposed by the different members will 
usually be arrived at, without necessanly resorting toactual voting, as 
in the above examples. 


Junior in rank, ..e., rank in which they take their seats (Rule 63). 


The opinion of each member is taken separately on each charge 
Rule 50 (B)]. If there is a jndge-advucute, the opinions are taken by 
im ; if there in not, then by the president ur superintending officer. 


The oath taken by the members of the court operates, as a generni 
rulo, to prevent the opinions of the individua) members being disclosed. 
See note ty Rule 35 


Procedareonin- @%4. If any question should arise incidentally during the 

gidental ques- trial, the person, whether prosecutor or accused, requesting the 

: opinion of the court, is to speak first: the other person is then to 
answer, and the first person is to be allowed to reply. 


This rule will apply to such questions asthe admissibility of evi- 
denov, the propriety of any question, or the recalling of a witness. 


roar oy Ha 785. (a) A court may be sworn or affirmed at the time to try 
several accused SNy number of accused persons then present before it, whether 
persons, those persons are to be tried together or separately, and each 


accused person shall have power to object to the members of the 
court, and shall be asked separately whether he objects to any 
member. 

(B) In the case of several accused persons to be tried sepa- 


rately, the court, upon one of those persons objecting to a mem- 
ber, may, according as they think fit, proceed to determine that 


Investigation of Charges and Trial by Court-Martial. 219 


objection or postpone the case of that person and swear or affirm 
the members of the court for the trial of the others alone. 


(c) In the case of several accused persons to be tried separate- 
ly, the court, when sworn or affirmed, shall proceed with one 
case, postponing the other cases, and taking them afterwards in 
succession. 


(a) Under this rule if will not be necessary, where there are several ac- 
cused persons to be tried separately, to go through the process of swearin 
the oourt for each, but all the acoused may be brought up together, an 
the proceedings fur objections to and swearing or affirming the members, 
etc. (see Rules 34 to 37 and 76), may be gone through for all the accused 
at the same time. After the members, etc., aro sworn or afSrmed, those 
persons who are not then to be tried will be removed. 


This course of procedure will not affect the position of the court, 
which will, as heretofore, be a separate court for the trial] of exch case, 
and, as heretofore, the swearing or affirming of the court will be mentioned 
in the proceedings of each separate case. 


(B) Jt need bardly be observed that whon, in consequence of an 
objection hy one accused a new cfficer serves. the other acunsed persons 
who before made no vbjection to the court will havo the right to object 
to the new officer. 


(c) Jt is obvions that in the case of sovernl acouscd porsons bein 
tried together, each persun will be called on scparately to plead an 
make his defence, anda finuing mustbe arrived at separately fur each 
person accused, and each person found guilty must be separately sen- 
tenced, and a separate record uccordingly will Bo made in the proceed- 
ings. It may be projer to make a distinction between tho soutencea of 
peg found guilty of the samo offence, having regard to rank, character, 
egree Of criminality, or other considerations. 
76. (a) At any time during the trial an impartial person pwenring OF In 
may, if the court think it necessary, and shall, if either the ‘erpreter and 
prosecutor or the accused request it on any reasonable ground, writer. 


be sworn or affirmed to act as interpreter. 


(B) An impartial person may at any time of the trial, if the 
court think it desirable, be sworn or affirmed to act as a short- 
hand writer. 


(c) Before a person is sworn or affirmed as interpreter or 
shorthand writer, the accused shall be informed of the person 
who is proposed to be sworn or affirmed and may object to the 
person as not being impartial; and the court, if they think that 
the objection is reasonable, shall not swear or affirm that person 
as interpreter or shorthand writer. 


(a) and(B) It will often be convenient to swear or affirm a short- 
hand writer and interpreter at the samo time as the members and officers 
of the court aresworn, but this is not obligatory. For forms of oath 
and affirmation see Rule 36. 


An interpreter may either be appointed by the convening officer 
[Rule 27 (C) }or becalled in by the court under the present rule. In 
eal case he must be sworn or affirmed in the furm prescribed in Rule 


(c) Any objection made by the accused to the interpreter cr short- 
writer will be dealt with in the same way as an objection to a 
member of the court. 


The court should, if the acoused requests it, allow him to call wit- 
nesses in suppurt of the objection. Any objection which appears to the 
court to have any foundation should, as a rule, be allowed. 


Record in pro- 
ceedings of 
transactions of 
court-martial. 
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77. When any evidence is given in a language which any 


‘of the officers composing the court, the judge-advocate, the 


superintending officer, the prosecutor or the accused does not 
understand, that evidence shall be interpreted to such officer or 
person in a language which he does understand. If an inter- 
preter in such language has been appointed by the convening 
officer, and duly sworn or affirmed, the evidence shall be inter- 
preted by him. If no such interpreter has been appointed and 
sworn or affirmed, an impartial person shall be sworn or affirmed 
by the court as required by Rule 76. When documents are put 
in for the purpose of formal proof, it shall be in the discretion 
of the court to cause as much to be interpreted as appears neces- 
sary. 

The charge-sheet and the documentary evidence as to character will 
be in English and an interpreterino the language of the accused person 
should therefvre be appointed in every case in which the accu-ed does not 
know enongh English to understand these dvcuments. Whoever inter- 
prets any evidenco muat be sworn or affirmed as an interpreter before 
doing so. See note to kule 78 an to evidence given ina language which 
the officer rvourding the proceedings dves not understand. 


78. (a) At a court-martial the judge-advocate, or, if there is 
none, the president or superintending officer, shall record, or 
causc to be recorded, in the English language, all transactions 
of that court, and shall be responsible for the accuracy of the 
record (in these rules referred to as the proceedings); and if the 
judge-advocate is called as a witness by the accused, the presi- 
dent (if the court is composed of British officers) shall be re- 
sponsible for the accuracy of the record in the proceedings of the 
evidence of the judge-advocate. 


(n) If the court is composed of native officers and the judge- 
advocate or supcrintending officer is called as a witness by the 
accused, the interpreter shall be responsible for the accuracy of 
the record in the proceedings of the evidence of the judge- 
advocate or superintending officer. If no interpreter has pre- 
viously been appomted, or if the interpreter is unable to record 
the proceedings in the English language, an interpreter shall be 
appointed for this purpose by the Court. 


(c) The evidence shall be taken down in a narrative form in 
as nearly as possible the words used; but in any case where the 
prosecutor, the accused person, the judge-advocate, or the court 
considers it material, the question and answer shall be taken 
down verbatim. 


(p) Any question which has been objected to, and the tender 
of any evidence which has been objected to, shall, if the prose- 
cutor or accused so requests, or the court think fit, be entered 
nn the grounds of the objection, and the decision of the court 

reon. 


(E) Where any address by, or on behalf of, the prosecutor or 
person under accusation, is not in writing, it shall not be neces- 
sary to record the same in the proceedings further or otherwise 
than the court think proper, except that— 


(1) the court shall in every case make such record of the 
defence made by the accused as will enable the 
confirming officer to judge of the reply made by, 
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or on behalf of, the accused to each charge against 
him; and 

(2) the court shall also record any particular matters in 
the address by, or on behalf of, the prosecutor or 
accused person, which the prosecutor or accused 
person, as the case may be, requires. 


(F) The court shall not enter in the proceedings any comment, 
or anything not before the court, or any report of any fact not 
forming part of the trial; but if any such comment or report 
seems to the court necessary, the court may forward it to the 
proper military authority in a separate document, signed by the 
president. 


(a) The record must be taken in a clear and legible hand without 
erasnres. Interlineations vr corrections must be avoided as much as 
possible ; when made thoy should be verified by the initials of tho officer 
responsible for the accuracy of the record. ‘Tho pages should be num- 
bered and the sheets fastened together, and sufficient apace must bo loft 
below the signature of the president for the remarks uf the confirming 
authority. The station must be added, tozether with the dato 


No correctiuns or additions may bo made to the proceviings of ao 
court-martial after promulgation When an obvious oversight has been 
made in the record, such as the omission of the wor is—* The president 
and members are duly sworn ” or the date of the sentenoe, a certificate, 
signed by the pre<ident to the cffect that they were sworn or that the 
sentence wus dated on a particular day, should bo attached. This has 
been rnied not to be an addition to the procealings. 


(c) Ina narrative form—That ia to ray, the material effect of a 
question and answer is tu be written down as the evidence given by the 
witness, without distinguishing the question and answer. Thus euppoxe 
the question to be “ What did the accused dv then? ’’ and the answer to 
be “ He left the room,” tho evidenco taken down would be “ Accused 
then loft the reom.’’ Often exspemally in cross-¢xamination, the quos- 
tion is irrelevant, or is made irrelevant by the answer; iu such canes it 
will be unnecessary to take anything down 


The officer responsible fur the recurd is, in every case, one of those 
mentioned in Role 77 and any evidence which he does not understand 
will therefure be translated int» English by an interproter duly swo:n 
or affirmed as such. 


Where a question or anawer is required to be taken downin tho 
proceedings verbatim, and is not in English, 1t must be taken down, as 
nearly as may be. in the English character and the interpretation of it 
junto English added. 


(F) The court can state in a separate document any remark they think 
proper to makeoun the conduct of any person who appeared before them, 
or on the manner in which a particular witness has given his evidence, 
oron tbe manner i) which the prosecutiun has been conducted ; also if 
they think the evidence shows that the accused has committed some 
offence not charged, e.g., if he is charged with desertion in August, and 
the evidence shows that he deserted in June, they must acquit him, but 
may report separately the offence of Juno. 

‘The court can scarcely be too guarded in expressing censure on indivi- 
duals not before them for trial; indeed, cases justifying such expression 
will be rave and exceptional. 


It will usually be desirable to make a note at the time of any matter 
a which the court intend to make any such cumment or report, 
although it will not be correct to enter such matter in the proceedings. 


79. The proceedings shall be deemed to be in the custody Custody and in- 
of the judge-advocate (if any), or, if there is none, of the presi- siedines. sii 


dent or superintending officer, but may, with proper precautions 
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for their safety, be inspected by the members of the court, the 
prosecutor and accused, respectively, at all reasonable times 
before the court is closed to consider the finding. 
acer T peal 80. The proceedings shall be at once sent by the person 
meee having the custody thereof to such person as may be directed by 
the order convening the court, or, in default of any such direc- 
tion, to the confirming officer. 

Person having the custody, that is (see Rule 79),if itis a general 
court-martial, ora district court-martial with a judge-advocate, the 
judge-advocate, and, inany other case, the president or superintending 
officer of the court. 

If from any canse a member of the court-martial has become confirm- 
ing officer, he cannut c.nfirm the finding and sentence of the court, 
but must transmit the proceedings fur confirmation to a superior officer 
who 4s cumpctent to confirm the findings and sentences of the like 
descriptiun of court-martial (ace Rule 62). 


The procecdings should he dated and rigned immediately after the 
finding m the cnee of an acquittal on the charges (see Rule 52) ; and after 
the sentence in case of a conviction (see Rule 56). 


The procee ings of courts-martial, when despatched by post, should 
invariably be sent under registered ouver. 


Friend of Accused and Counsel. 


Accneed may 81. (a) At any general or district court-martial, an accused 
mays e la to person may have a person to assist him during the trial, whether 
trial. & legal adviser or any other person. 


(Bs) A person so assisting lim may advise him on all points, 
and suggest the questions to be put to witnesses; and, if an 
officer subject to military law, shall have the same rights and 
duties as counsel have undcr these rules, and the right of the 
accused shall be lunited in like manner. 


A pee who ia not subject to military law cannot, unless a counsel 
[as defined in Rule 87 (8)], under any circumstances either examine wit- 
nesses orally or address the court, though he may be present in court 
and aid the accused by his advice. 


The court should not allow the accused to address them in addition 
: ag a or officer acting as counsel, except as prescribed by 
ule A). 


_ The accused will, of course, be allowed every facility for communi- 
cating with his friend, whether a military man or counsel or not. 


Ocanvil'aitaw: $2. (a) Subject to these rules, counsel shall be allowed to 

edincertain appear on behalf of the prosecutor and accused at general and 

jeneral and dis- district courts-martial if the Commander-in-Chief in India or the 

martial. convening officer declares that it is expedient to allow the appear- 
ance of counsel thereat, and such declaration may be made as 
regards all general and district courts-martial held in any parti- 
cular place, or as regards any particular general or district court- 
martial, and may be made subject to such reservation as $o cases 
on active service, or otherwise, as seems expedient. 


(B) Save as provided in Rule 81, the rules with respect to 
eounsel shall apply only to the courts-martial at which counsel 
are, under this rule, allowed to appear. 


Ao one can appear as counsel unless he is qualified as i 
Rale 8&7 (2). There is no restriction on the avher of pends Behl 7 
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A person acting as counsel, though not bound to such strict impar- 
tiality as the prosecutor, must still recollect that he is assisting in the 
administration of justice and must not be guilty of any unfairnes: or 
want of candoar. Ix his address, however, he will have the same liberty 
as the accused, see Rule 66 (c), but he mnat be even more guarded in 
referring to the conduct of persons not before the court. 


$3. (a) Whero an accused person gives notice of his inten- Requirements 
tion to nee counsel to assist him during the trial, either on the ome 
day on which he is informed of the charge or at any time not 
being less than seven days before the trial, or such shorter time 
before the trial as in the opinion of the court would have enabled 
the prosecutor to obtain, if he had thought fit, counsel to assist 
him during the trial, and would have enabled the authority 
appointing a judge-advocate to appoint counsel to act as judge- 
advocate at the trial, or where such notice as mentioned in (B) 
is given to the accused on the part of the prosecution, counsel 
may appear at the court-martial to assist the accused. 


(B) If the convening officer so directs, counsel may appcar on 
behalf of the prosecutor, but in that case, unless the notice in 
(aA) has been given by the accused, notice of the direction for 
counsel to appear shall be given to the accused at such time (not 
in any case less than seven days) before the trial, as would, in 
the opinion of the court, have enabled the accused to obtain 
counsel to assist him at the trial. 


(c) The counsel, who appears before a court-martial on behalf 
of the prosecutor or accused, shall have the same right as the 
prosecutor or accused for whom he appears, to call, and orally 
examine, cross-examine, and re-examine witnesses, to make an 
objection or statement, to address the court, to put in any plea, 
and to inspect the proceedings, and shall have the right otherwise 
to act in the course of the trial in the place of the person on 
whose behalf he appears, and he shall comply with these rules 
as if he were that person; and in such case that person shall not 
have the right himself to do any of the above matters except as 
regards the statement allowed by Rule 88 or except so far as the 
court permit him so to do. 


(D) When counsel appears on behalf of the prosecutor, the 
prosecutor, if called as a witness, may be examined and re-ex- 
eo as any other witness, and Rule 46 (c) and (p) shall not 
apply. 

84. The counsel appearing on behalf of the prosecutor shall Counsel for pro: 
have the same duty as the prosecutor, and is subject to be erste 
stopped and restrained by the court in the manner provided by 
Rule 66 (3). 

The counsel for the prosecution should always make an opening ad- 
dress, and should state therein the substance of the charge against the 
accused, and the nature and general effect of the evidence which he 
Proposes to adduce in support of it, without entering into unnecessary 

? 


85. The counsel appearing on behalf of the accused has the Counsel for ace 
like rights, and is under the like obligations ag are specified in cused. 
Rule 66 (c) in the case of the accused. 


86. Counsel, whether for the prosecution or for the accused, General rules as 
shall conform strictly to these rules and to the rules of criminal 
courte in India relating to the examination, cross-examination, 
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and re-examination of witnesses, and relating to the duties of 
counsel. 

Counsel should treet the court and judge-advocate (or papeintesting 
officer) with due respect, and should, while regarding the exigencies o 
his case, bear in mina the requirements of military discipline ia the 
respectful treatment of any superior officer of the accused who may 
attend as a witness. 

Rules of criminal courts in India.—-See Part I, Chapter V, paragraphs 
301 to 118, especially ph 110. as to injurious questions. Counsel 
ought not tu atate as a factany matter which is not proved, or which he 
does not intend to prove, neithor vught he to state what is his own opinion 
on any matter of fact before the court. In a question to a witness he 
should nut assume that facts have boun given 1n evidence which have not 
been so given, or that particular answers have been given contrary to 


the fact. 
Qualifications 87. (a) Neither the prosecutor nor the accused has any right 
of counsel. to object to any counsel if properly qualified. 


(p) Counsel] shall be deemed properly qualified if he is a legal 
practitioner authorised to practise with right of audience in a 
Court of Sessions in British India, or if, in any part of His 
Majesty's dominions other than British India, he is recognised 
by the convening officer as having in that part rights and duties 
sitnilar to those of such a legal practitioner in British India and 
as being subject to punishment or disability for a breach of pro- 
fessional rules. 
Btatement by 88. (a) An accused person assisted by counsel, or by an 
Sa be cecnasl ep officer subject to military law, may, if he thinks fit, at the close 
officer. of tho case for tho prosecution and before the address by such 
counsel or officer, make a statement giving his own account of the 


subject of tho charges against him. 


Tho statement may be made either orally or in writing, but 
the accused making the statement shall not be sworn, and no 
question can be put to him by the court or by any other person. 

(ps) If theaccused make such a statement, the procedure shall, 
so far as possible, be the same as if the accused had called wit- 
nesses to the facts of the case. 

(B) Therefore the prosecutor will be entitled to call witnesses in 
reply, and to reyly to tho address of counsel or the offiner acting as 
counsel for tho acoured. 


Judge-Advocate. 


Disqualification 89. An officer who is disqualified for sitting on a court- 
ifs martial, and any other person who would have been so dis- 
qualified had he been an officer, shall be disqualified for acting 
as judge-advocate at that court-martial. 
Disqualified.— See Rule 29(B) and note thereon. 
fate ite Poa 90. If tha judge-advocate dies, or from illness or from 
absecceof cause whatever is unable to attend, the court shall adjourn, ang 
judge-advoeate. the president shall report the circumstance to the convening 
authority; and a person not disqualified to be judge-advocate may 
be appointed by that authority, who shall be sworn, or affirmed, 
and act as judge-advocate for the residue of the trial, or until 
the judge-advocate returns. 


Sworn or afirmed.—See Rule 36. See Appendix III, Form of Proceed- 
ings, paragraph (5). 
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$1. The powers and duties of a judge-advocate are as fol- 
lows :— 


(a) The prosecutor affd the accused, respectively, are at all 
times, after the judge-advocate is named to act on the court, 
entitled to his opinion on any question of law relative to the 
charge or trial, whether he is in or out of court, subject, when he 
is in court, to the permission of the court. 


@) At a court-martial he represents the judge-advocate- 
general. 


(c) He is responsible for informing the court of any in- 
formality or irregularity in the proceedings. Whether consulted 
or not, he shall inform tbe convening officer and the court of any 
informality or defoct in the charge, or in the constitution of the 
court, and shall give his advice on any matter before the court. 


(p) Any information or advice given to the court on any 
matter before the court shall, if he or the court desire it, be 
entered in the proceedings. 


(cE) At the conclusion of the case he shall, unless both he and 
the court consider it unnecessary, sum up the evidence and give 
his opinion upon the legal bearing of the case before the court 
proceed to deliberate upon their finding. 


(F) The court, in following the opinion of the judge-advocate 
on a legal point, may record that they have decided in conse- 
quence of that opinion. 


(G) The judge-advocate has, equally with the officer conduoct- 
ing the proceedings, the duty of taking caro that the accused 
does not suffer any disadvantage in consequonce of his position 
as such, or of his ignorance or incapacity to examine or cross- 
examine witnesses or otherwise, and may, for that purpose, with 
the permission of the court, call witnesses and put questions to 


witnesses, which appear to him necessary or desirable to elicit 
the truth. 


(H) In fulfilling his duties the judge-advocate must be care- 
ful to maintain an entirely impartial position. 


(F) Upon any pvint of law or proeecnre which arises upon the trial 
which he attends, the court should be guided by the upinion of the jud 
advocate, and not overrule it, except fur very weighty reasons. The 
courts are responsible for the legality of their decisions, but they must 
consider the grave consequences which may result from their disregard 
of the advice of the judge-advocate on any legal point. The members of 
the court may become responsible to the ordinary civil courts of law in 
the event of the accused being unjustly convicted. This liability may 
turn on the question whether they exercised a bond fide judgment; and 
though they are not boand by the opinion of the ince eee » yet dis- 
regard of his advice, if that advice is right, anigt e held to show that 
they did not exercises bond fide judgment. the other hand, the 
adoption of the advice of the j vocate, even if wrong, may, in a 
doubtful case, practically exonerate the members from liability. 

: (G) Permission of the court.—This should never be refused unless the 
court consider that the judge-advocate is scune improperly, or in such a 
manner as to obstruct the proceedings, and they should always record their 
reasons for refusing the permission. 


As to the duty of the officer conducting the ceedings towards the 
sconsed, see Bula 65 (s) and note. ite e . 
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Ssorron 3.——Sommany Counrs-MAnRTIAL. 


92. The officer holding the trial, herginafter called the court, 
shall record, or cause to be recorded, in the English language, 
the transactions of every summary court-martial. 


93. When any evidence ie given in a language which the 
court or the accused does not understand, that evidence shall be 
interpreted to the court or accused as the case may be in a 
language which it or lke does understand. The court shall, for 
this purpose, either appoint an interpreter, or shall itself take 
the oath or affirmation prescribed for an interpreter at a sum- 
mary court-martial. When documents are put in for the purpose 
of formal proof, it shall be in the discretion of the court to 
cause as much to be interpreted as appears necessary. 

Any evidence not nnderstood by the officers attending the trial should 
also be translated tu them. 


The commanding officer should, asa general rule, take the inter- 
preter’s vath or affirmation himself. In the rare cases where the com- 
manding officer does not know the language of the accused he should 
appoint a competent interpreter. Whoever interprets any evidence must 
be sworn or adirmed as an interpreter before doing so. 

94. When the court, the interpreter (if any), and the officers 
attending the trial are assembled, the accused shall be brought 
before the court, and the oaths or affirmations prescribed in 
Rule 95 taken by the persons therein mentioned. 


The aecused cannot object to the court or interpreter. 


96&. (a) The court shall make oath or affirmation in one of 
the following forms or in such other form to the same purport es 
may be according to its religion or otherwire binding on ite 
conscience. 


Form of oath. 


se | do swear that I will duly administer justice, 
according to the Indian Army Act, without partiality, favour or 
affection, and if any doubt shall arise, then, according to any 
conscience, the best of my understanding, and the custom of war 
in the like cases. So help me God.”’ 


The words ‘'So help me God '’ may, when necessary, be 
omitted or vari 


Form of affirmation. 


solemnly affirm, in the presence of Almighty 
God, that I will duly administer justice,""—etc.,—as in the form 
of oath but omitting the words ‘‘ So help me God."’ 


(3) After which the court, or some person empowered by it, 
shall administer to the interpreter (if any) an oath or affirmation 
in one of the following forms, or in suck other form to the same 


purport as the court ascertains to be according to his religion or 
otherwise binding on his conscience. 


Form of oath. 


** You do swear that you will faithfully interpret and trans- 


late, as you shall be required to do touching the befor: 
this court-martial So help you God.” ere ‘ 


* e 
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The first person may, when necessary, be substituted for the 
second in this form of oath, and the words '‘ So help you God" 
omitted or varied. 


Form of affirmation, 


“TI solemnly affirm, in the presence of Almighty 
God, that I will faithfully interpret and translate, as I shall be 
required to do, touching the matter before this court-martial.”’ 


(c) After the oaths and affirmations have been adininistered 
all witnesses will withdraw from the court. 


See notes to Rules $5 and 87 which apply sufatie mutandis to the 
oaths and affirmations referred to in this note. 

The “ Court” is, of course, the officer holding the trial. The officers 
attonding the trial do not form part of the curt and are not, as such, 
sworn or afirmed,—Indian Army Act, section 64 (2). 


: . Swearing of 
96. (a) A summary court-martial may be sworn or affirmed|"ee to try 


at the time to try any number of accused persons then present several acoused 
before it whether those persons are to be tried together or Persons. 


separately. 


(s) In the case of several accused persons to be tried sepa- 
rately, the court, when sworn or affirmed, shall proceed with one 
case postponing the other cases and taking them afterwards in 


succession. 
97. (a) After the court and interpreter (if any) are sworn or oo ne 


affirmed as above-mentioned, the accused shall be arraigned on 
the charges against him. 


(sp) The charges on which the accused is arraigned shall be 
read and, if necessary, translated to him, and he shall be required 
to plead separately to each charge. 


(4) When two or more accused are tried together for the same offence 
each 1s separately arraigned. 
(B) The charge-sheet, after being read to the accused, is attached to 
the proceedings. 
When the sanctiun of superior authority is necessary for the trial of a 
by summary court-martial, such sanction should be entered at 


cha 
oe out of the charge-shect and signed by the superior authority or a staff 
v0 cer. 


98. The accused, when required to plead to any charge, may aps rt 
object to the charge on the ground that it does not disclose an charge, 
offence under the Act, or is not in accordance with these rules. 


See Rules 18 to 21. An objection to the jurisdiction of the court 
must be raised by way of special plea—Eule 100. 
If it appears that the accused is by reason uf insanity unfit to take bis 
ial, the court will find the fact specially and he will be dealt with as 
provided in Rale 131. 


99. (4) At any time during the trial, if it ——. to the Amendment 
court that there is any mistake in the name or description of f charge. 
the accused in the charge-sheet, it may amend tho charge-sheet 
so as to correct that mistake. 6 

Q 


Special pleas. 


eneral ples of 


G 
* Guilty 
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(8) If on the trial of any charge it appears to the court at any 
time before it has begun to examine the witnesses, that in the 
intereste of justice any addition to, omission from, or alteration 
in, the charge is required, it may amend such charge and may, 
after due notice to the accused, and with the sanction of the 
officer empowered to convene a district court-martial for the trial 
of the accused if the amended charge requires such sanction, 
proceed with the trial on such amended charge. 


See notes to Rule 40. 


It will be observed that if the amended charge is one requiring the 
sanction of superior authority (see Indian Army Act, section 74) reference 
must be made to such authority before the trial is proceeded with. If, 
however, the commanding officer considers that there is grave reason for 
immediate action and that such reference cannot be made without detri- 
ment to discipline, reference becomes unnecessary The commandiu 
officer should, in such a case, attach the usual memorandum (Rule }} 
aoe rhe giving the accused sufficient notice of the amendments, proceed 
w 6 trial. 


t 


100. If a special plea to the general jurisdiction of the 
court, or a plea in bar of trial, is offered by the accused, the 
procedure laid down for general and district courts-martial when 
disposing of such pleas shall, so far as may be applicable, be 
followed, but no finding by a summary court-martial on either of 
such pleas shall require confirmation. 


See Rules 41 and 43 and nutes thoreto. 
101. (a) The aceused person's plea—'* Guults "or ** Not 


* Not Zailty.”” guilty '’ (or if he refuses to plead, or does not plead intelligibly 


Procedure 
plea of 
* Guilty.’” 


either one or the other, a plea of ‘‘ Not guilty ’’)—shall be re- 
corded on each charge. 


(Bs) If an accused person pleads ‘‘ Guilty,’’ that plea shall be 
recorded as the finding of the court; but before it is recorded, 
the court shall ascertain that the accused understands the nature 
of the charge to which he has pleaded guilty and shall inform 
him of the general effect of that plea, and in particular of the 
meaning of the charge to which he has pleaded guilty, and of 
the difference in procedure which will be made by the plea of 
guilty, and shall advise him to withdraw that plea if it appears 
from the summary of evidence (if any) or otherwise that the 
accused ought to plead not guilty. 


See notes to Rule 42, which apply mutatis mutandis to this Rule. 


102. (a) Upon the record of the plea of ‘* Guilty,'’ if there 
are other charges in the same charge-sheet to which the plea is 
** Not guilty,’’ the trial shall first proceed with respect to those 
other charges, and, after the finding on those charges, shall pro- 
ceed with the charges on which a plea of ‘‘ Guilty '’ has beea 
entered ; but if they are alternative charges, the court may either 
proceed with respect to all the charges ag if the accused had not 
pleaded ‘* Guilty '' to any charge, or may, instead of trying him, 
record a finding of ‘‘ Not guilty ’’ on each alternative charge to 
which the accused has not pleaded ‘‘ Guilty.” 


(8) After the record of the plea of ‘* Guilty *’ on a charge (if 
the trial does not proceed on any other charges) the court shall 
read the summary of evidence, and annex it to the proceedings, 
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or if there is no such summary, shall take and record sufficient 
evidence to enable it to determine the sentence, and the review- 
ing officer to know all the circumstances connected with the 
offence. This evidence shall be taken in like manner as is 
directed by these Rules in the case of a plea of ‘‘ Not guilty."’ 


(c) After such evidence has been taken, or the summary of 
evidence has been read, as the case may be, the accused may 
address the court in reference to the charge and in mitigation of 
punishment and may call witnesses as to his character. 


(D) If from the statement of the accused, or from the sum- 
mary of evidence, or otherwise, it appears to the court that the 
accused did not understand the effect of his plea of ‘' Guilty,”’ 
the court shall alter the record and enter a plea of ‘* Not guilty,"’ 
and proceed with the trial accordingly. 


” (p) If a plea of ‘* Guilty " is recorded, and the trial proceeds 
with respect to other charges in tho same charge-shect, the pro- 
ceedings under (s) and (c) shall take place when the findings on 
the other charges in the same charge-sheet are recorded. 


(rf) When the accused states anything in mitigation of 
punishment which in the opinion of the court requires to be 
proved, and would, if proved, affect the amount of punishment, 
the court may permit the accused to call witnesses to prove the 


See notes to Rule 44. 


103. The accused may, if he thinks fit, at any time during Withdrawal of. 
the trial, withdraw his plea of ‘‘ Not guilty,"' and plead ** Guilty,”’ nee mot 
and in such case the court shall at once, subject to a compliance 
with Rule 101 (B), record a plea and finding of ‘* Guilty,’’ and 
shall, so far as is necessary, proceed in manner directed by 
Rule 102. 


104. After the plea of ‘‘ Not guilty '’’ to any charge is re- procedure after 
corded the evidence for the prosecution will be taken. At the pleaof * Not 
close of the evidence for the prosecution the accused shall be 
asked if he has anything to say in his defence, and may address 
the court in his defence, or may defer such address until he has 
called his witnesses. 


The accused may then call his witnesses, including also wit- 
nesses to character. 


See Rules 125 to 129 regarding witnesses and evidence. 


The ntmoat liberty consistent with the interest of parties not before 
the court, and of the dignity of the court itself, should he allowed to the 
accused in making his defence, and the court should, if necessary, adjourn 
to allow him time for ita preparation. The acoused cannot give evidence 
himself—see note to Rule 48. 


105. The court may, if it thinks it necessary in the interests witnesses in 
of justice, call witnesses in reply to the defence. reply to defence, 


This is an extreme measure and should only be resorted to when the 
accused has msde or elicited from bis witnesss8 some statement material 
to his defence, which could not reasonably have been foreseen when the 
tase for the prosecution was being investigated. 


Verdict, 


Finding. 


Procedure on 
acquittal, 


Procedure on 
finding of 
“ Guilty.” 
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106. After all the evidence, both for prosecution and defence, 
hes been heard, the court shall give its opinion as to whether 
the accused is guilty or not guilty of the charges. 

The court need not be closed and the finding may be pronounced at 
once. On the other hand, however, the officer holding the trial may clear 
the court to consider the evidence, or to discuss any point with the officers 
attending the trial, or may adjourn the court to allow himself time for 
matcre consideration or reference as to any doubtful point. 


407. (a) The finding on every charge shall be recorded, and 
except as mentioned in these rules shall be recorded simply as a 
finding of ‘* Guilty," or of ‘* Not guilty,’’ or of ‘‘ Not guilty and 
honourably acquit him of the same."’ 

(B) When the court is of opinion as regards any charge that 
the facts found to be proved in evidence differ materially from 
the facts alleged in the statement of particulars in the charge, 
but are nevertheless sufficient to prove the offence stated in the 
charge, and that the difference is not so material as to have pre- 
judiced the accused in his defence, it may, instead of a finding 
of ** Not guilty,’ record a special finding. 


(c) The special finding may find the accused guilty on a 
charge, subject to the statement of exceptions or variations speci- 
fied therein. 

(p) When the court is of opinion that the facts proved do not 
diselose ano offence under the Act, the court will aequit the 
prisoner on that charge. 

See notes to Rule 51. 

108. If the finding on each of the charges in a charge-sheet 
is ‘* Not guilty,’’ the court shall date and sign the proceedings, 
the findings will be announced in open court, and the accused 
will be released in respect of those charges. 

108. (a) If the finding on any charge is ‘‘ Guilty,’’ the court 
may record of its own knowledge, or take evidence of and record, 
the general character, age, service, rank, and any recognised 
acts of gallantry or distinguished conduct of the accused, any 
previous convictions of the accused either by a court-martial, or 
a criminal court, any previous punishments awarded to him by 
an officer exercising authority under section 20 of the Act, the 
length of time ho has been in arrest or in confinement on any 
previous sentence, and any military decoration, or military re- 
ward, of which he may be in possession or to which he is entitled, 
and which the court can sentence him to forfeit. 


(B) If the court does not record the matters mentioned in 
this rule of its own knowledge, evidence on these matters may be 
taken in the manner directed in Rule 58 for similar evidence at 
general and district courts-martial. 


See notes to Rale 58. 
4140. The court shall award one sentence in respect of all the 
offences of which the accused is found guilty. 


See Indiau Army Act, Chapter VI. 


The sentence must, of course, be one authorised by the Indian Army 
Act, and the court cannot, for example, sentence a persen to restore 
stolen property, or to confinement to lines. - 
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Sentences exceeding ene month and of leas than one year should be 
a months, or iu months and days. A month means a calendar 


When a summary court-martial awards.asentence of rigorvas imprison- 
ment which does =e involve dismissal (Indian Army Act, seotion 15), and 
no sentence of dismissal is added, the court should be careful to enier on 
sts sentence a direction that the imprisonment is to be undergone in mili- 
tary custody (Indian Army Act, section 107). If this is not done, the 
offender will return to his corps after completing his sentence in a “civil 

on. 


As to sentences of im mpeoomest in military custody when combined Signing of pro- 
with dismiesa], see Rule ceedings. 


4111. The court shall date and sign the sentence and such sig- 
nature shall authenticate the whole of the proceedings. 


See nutes to Rule 56. 


192. When the charges at a trial by summary court-martial Charsesin 
are contained in different charge-sheets, the procedure laid down probs aneer 
for general and district courts-martial when trying charges con- 
tained in different charge-sheets, shall, so far as may be appli- 


cable, be followed. 


Procedure laid down.—See Rule 68. Each charge-shect will therefore 
be tried from arraignnent to fiiding separately. When all the chargo- 
sheets are disposed of, one sentence will—unless the acoused is found not 
guilty on all the charges—be passed. For circumstances under which 
charges should pe in different charge-shects, see notes to Rule 68. 


113. (a) The officer holding the trial may clear the court to Clearing tho 
consider the evidence or to consult with the officers attending ° 
the trial. 
(B) Exe pt as above-mentioned, all the proceedings, including 
the view of any place, shall be in open court and in the presence 
of the accused. 
See notes tu Rule 69. 


114. A summary court-martial may adjourn from time to Adjournment. 
time, and frorn place to place, and may, when necessary, view 
any place. 


115. In any summary court-martial an accused person may Friend of ac- 
have a person to assist him during the trial, whaler a legal cused. 

adviser or any other person. A person s0 assisting him may 

advise him on all points and suggest the questions to be put to 
witnesses, but shall not examine or cross-examine witnesses or 

address the court. 


116. An explanatory memorandum is to be gerne to the Memorandam to 
proceedings when a summary court-martial tries, without refer- 
ence, an offence which should not ordinarily be so tried. eee 

See Indian Army Act, section 74. The commanding officer ie the 

a judge as to wither referenee can, without detriment to discipline, 

be made to superior authority before trying these cffences. 

117. The sentence of a summary court-martial shall sua Promulgation, 
as provided in Rule 118) be promulgated, in the manner usual 
the service, at the earliest opportunity after if has been 
nounced and shall be carried out without delay after prom 
tion. 


The promulgation is generally on a parade of the regiment. 


Promulgation to 
be defeved in 


certain 
stances 


Review of pro- 
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118. When the officer holding the trial has leas than five 


vena bene service, the sentence of a summary court-martial shall not 


ceedings, 


Calling of all 
prosecutor's 
witnesses. 


Calling 
witness 


of 
whose 


except on active service) be promulgated or carried out until 
approved by superior authority as provided in section 101 of the 
Act. 


The officer to whom the sentence is referred cannotin any way alter 
the finding, or remit, mitigate, or commute the sentence, bat if he con- 
siders the sentence too severe he should inform the officer holding the 
trial of his views and direct him to modify the sentenoe, which order 
should be obeyed as a matter of discipline. The original sentence must 
not be carried out until the case is finally settled. 


119. The proceedings of a summary court-martial shall, im- 
mediately on promulgation, be forwarded (through the deputy 
judge-advocate-general of the army in which the trial is held) to 
the officer authorised to deal with them in pursuance of section 
102 of the Act. After review by him they will be returned to 
ae accused person’s corps for preservation in accordance with 
Tule 182. 


Irregularities in procedure and minor irregularities in evidence should 
not be reviewed so severely in a summary conrt-martial asin another 
court. So long as tho charge and sentence are legal, the evilence the 
aconsed is convicted on is elven on oath or affirmation and is reasonably 
sufficient, is not hearsny and has not beon largely clicited by leading 
questions, so lung as the accused has not been in any way presusices in 
hia defence, has been allowed to call all the witnesses he wishes and 
to cross-examine the witnesses against him, minor irregniarities nead not 
valine the proceedings or call for more than a reodfark for future 

ance. 


SecTION 4.—GENERAL PROVISIONS. 


Witnesses and evidence. 


120. The prosecutor or, in the case of trials by summary 
court-martial, the court is not bound to call all the witnesses 
whose evidence is in the summary of evidence or whom the 
accused has been informed they intend to call, but they should 
ordinarily call such of them as the accused desires, in order that 
he may cross-examine them, and shall, for this reason, so far as 
practicable, secure the attendance of all such witnesses. 


As the cross-examination of a witness for the prosecution may be most 
material for the purposes of the defence, a prosecutor. or officer holding a 
trial by summary court-martial, should alwaya have all the witnesses pre- 
sent. Failure to produce a material witness for crose-examination might 
invalidate the proceedings. Any witness whose evidence is in the sum- 
mary of evidence or regarding whom notice has been given and whom the 
acoused aske to have called should be called by the prosecution. 


The object of this rule is to enable the prosecution to proceed, althou 
some witness is not available, and the rule is not intended to absolve ¢ 
prosecutor or officer holding the trial from the responsibility for calling 
all the available witnesses who oan give material evidence (sae note to 
Rale 66) and, as a rule, the whole case, as it appears in the summary of 
——— should be coved by him. If Joni cr faila from the ers 
n any available witness, or not asking any necessary questions 
& witness, he becomes personally responsible to the convening officer. 


221. If the prosecutor or (in the case of a summary court- 
martial) the court intends to call a witness whose evidence is not 
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contained in any summary given to the accused, notice of the evidence isnot 
intention shall be given to the accused a reasonable time before Sonnare 
the witness is called; and if such witness is called without such 
notice having been given, the court shall, if the accused so 
desire it, either adjourn after taking the evidence of the witness, 
or allow the cross-examination of such witness to be postponed, 
and the court shall inform the accused of his right to demand 
such adjournment or postponement. 
Where no summary has been delivered. this rule will apply to every 
witness. In such cases notice of the intention to call the witnesses should 
be given to the prisoner when he is warned for trial (Rule 28). This will 
prevent delay at the trial. 
The court are justified in calling of their own motion a witness not 
produced by the parties, if they consider it novessary fur the ends of 
justice, but this power should be sparingly exercised: and they should 
not ordinarily adjourn in order to obtain for themselves further teati- 
mony. 


122. The accused shall not be required to give to the prose- Lint of witnesses 
cutor or court a list of the witnosses whom he intends to call, °! *ccusd. 
but it shall rest with the accused alone to secure the attendance 
of any witness whose evidence is not contained in the summary, 
and for whose attendance the accused has not requested steps to 
be takep as provided by Rule 23 (a). 


The prosecutor may be called asa witnoss forthe defence. The judge- 
advocate, though not competent as witness for the prosecution, may be 
called for the defence. A mombher of a court-martial is a competent witnoss 
fur the defence, but not for the prosecution, and may be sworn at any 
stage of the proceedings ; but it is desirable to avoid placing officers on 
courte-martial whose evidence is likely tu be required It neel acarcely 
he observed that a momber, if called on to give evidence, muxt be eworn 
like other witnesses in opeu court, and be subject to crosa-exumination, 
and that he does not cease inany reapect t> be a mombe> of the court. 


123. (a) In the case of trials by general or district court- Procuring at- 
martial, the convening officer, or, after the assembly of the {tndance of wit- 
court, the president, shall take proper steps to procure the attend- : 
ance of the witnesses whom the prosecutor or accused desires to 
call, and whose attendance can reasonably be procured, but the 
person requiring the attendance of a witness may be required to 
undertake to defray the cost (if any) of his attendance. 


(sp) The court shall, in the case of trials by summary court- 
martial, take proper steps to procure the attendance of the wit- 
nesses whom the accused desires to call and whose attendance 
can reasonably be procured, but the accused may be required to 
undertake to defray the cost (if any) of their attendance. 


steps.— See Indian Army Act, section 84, asto summoning wit- 
nesses, etc. ; military witnesses actually serving with a corps me of course 
be ordered by the proper authority to attend, as a matter of military dis- 
cipline, without the issue of a formal summons. 


Whose attendance can reasonably be procured.—These words will pre- 
vent a prisoner having any technical ground of complaint in case a distunt 
witness whom he requires is not dager but it is the duty of the officer 
(whether the convening officer, the president or the officer holding the 
trial) to secure the attendance of every witness whom there is any ground 
to suppose to be materia] for the defence and the court should adjourn, if 
necessary, for the purpose.—(See Rule 124.) 


May be required to undertake to defray the cost.—This power is given in 
order to prevent accused persons or prosecutors demanding unreasonably 
the attendance of witnesses. In the case of the prosecutor, the cost 


284 AEMY ACT RULES. 


would usually be defrayed as part of the of the prosecution. In 
the case of the accused, this provision not be allowed to interfere 
with the calling of a witness who sppears to be materis]. The absence of a 
material witness may be held afterwards to mvalidate the ings of 
the court-martial, even though, if the witness had been the court 

probably have arrived at the same decision, inaemuch as it is im- 


would 
posaible to tell what effect the evidence of such a witness might bave had 
on the court. 


Ifa witness has in hie possession or under his control any books, ac- 
counts, letters, returns, papers, or other documents which are thought 
araagreg for the trial, care must be taken, in summoning him, to require 
him to bring them with him as he would be jas in declining to 
acknowledge a mere verbal request. See Indian Army Act, section 84 (4). 

For action when a civil witness who has been duly eummoned, ard 
whose expenscs have been tendered, does not attend, see Rule 186 (c) and 
notes theretu. 

For furm of summons, see Appendix III. 


As to privileges uf witnesses, see Indian Army Act, section 118, 


Procedare when =©124. lf such proper steps as mentioned in the preceding 
is absent. rule have not been taken as to any witness, or if any witness 


whose attendance could not be reasonably procured before the 
assembly of the court is essential to the prosecution or defence, 
the court shall— 


(a) take steps to procure the issue of a commission for the 
examination of such witness; or 


(b) if it is a general or district court-martial, adjourn and 
report the circumstances to the convening officer; 


(c) if it is a summary court-martial, adjourn to enable the 
witness to attend, or adopt such other course as 
appears to the officer holding the trial best calcu- 
lated to do justice. 


(4) Tasue of a commission.—See Indian Army Act, section 85, and notes. 
Only the jn ge-advocate-general in India or the deputy judge-advocate- 

neral of an army oan issue a commission and then only when action is 
initiated by a court-martial. 


Such other course.— For instanoe, he can acquit the prisoner forthwith, 
or order his release for the present but without prejudice tu his anbse- 
quent trial should the witness become available. 

Withdrawal of 


siehaande tr6u 1285. During the trial o witness, other than the prosecutor, 
court. shall not, except by special leave of the court, be permitted to 
be present in court while not under examination, and if, while 
he is under examination, a discussion arises as to the allowance 
of a question, or the sufficiency of his answers, or otherwise as 
to his evidence, he may be directed to withdraw. 
As the trial be with the arraignment of the prisoner, any witnesses 
in court should Leap to withdraw before he re seni ee Tf any 
such discussion as is mentioned in the rule arises, the court should gene- 


rally order the witness to withdraw, as the discussion might influence his 
answer. 


Oath or adirm- =» 126. An oath or affirmation shall be administered to every 
ministeredto Witness, before he gives his evidence by a member of the court, 
witnesses. the judge-advocate, the superintending officer or some other per- 
son empowered by the court, in one of the following forms or in 
such other form to the same purport as the court ascertains to 
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be according to the religion or otherwise binding on the con- 
science of the witnesses. 


Form of oath. 


** You do swear that what you shall state shall be the truth, 
the whole truth, and nothing but the truth. So help you God." 


The first person may, when necessary, be substituted for the 
second in this form of oath, and the words ‘' So help you God "’ 
omitted or varied. 


Form of affirmation. 


ae | solemnly affirm, in the presence of Almighty 
God, that what I shall state shall be the truth, the whole truth, 
and nothing but the truth.’’ 


Ase to ranner in which oaths and affrmationa are administered, sec 
notes to Bales 35 and 87. 

The Hindustani translation of tl.e above affirmatic n (for Muhammadans 
end Hindus) is as followe:— 


Main {mdn (dharm) se Hakk Tadélé Khudé ko bézir aur nésir jan 
ke (Parmeshwar Bl agwaén ko jan mén ke) ikidr tlaclan) karté hiy ki 
main jo bét kahdy gd so eachchi kabings aur bin chlipdye kisi tat he sab 
sach kahupgé aur sivde sach ke kuchh aur na kahdz ga. 


Its Pustu form is as follows :-- 

Zah P&k Khucai Todlé ta | dzir au ndézir poli gam aula imadn santa 
ikrd4r kawam chi tea tsa wéyem ba nkhtiyé wayam, au tse pata khabara ki 
wi tol ba rikbtiyé wdyam, au pa ghair da rikhtiyé ba na nor tea na wéyanm. 

Sikha are sworn on the Granth. The following is t] e form :— 

“Main 81i Guru Gianth = hibit k{ sugand kl) 4té hin ki Ldt jo 
main kahurgd, #0 eachchi kahvygd ; aur hina tarhdne 34 ghatdne ke, rab 
kuchb rach tach kahiz g4; aur eiwde sach he, kuch aur na kabdnygdé ; aur jo 
main jhuith kahin, to eri Gurd Granth Sahib mujh par dfat déley.” 


Ifa witness refuses to be sworn or affirmed, or to produce any document 
in bie possession or control, legally required ly the court to be produced, 
ur to anewerany question to which the court mey Icgally require an 
anewer, the court may, if he is anbject to military law, rc port his cunduct 
to the proper military authority and if he 1 subject to the Indian Army 
Act may aleo order him to be taken into military custody with a view to 
his punishment. As to action when he is a civilian, see Rule 136. 


127. (a) Every question may be put to a witness orally by Mode of ques- 
the officer holding the trial, the prosecutor, accused, or judge. ‘oulng witness, 
advocate, and the witness will forthwith reply, unless an objec- 
tion is made by the court, judge-advocate, prosecutor, or accused, 
in which case he shall not reply until the objection is disposed * 
of. The witness shall address his reply to the court. 


(Bs) The evidence of a witness as taken down shall be read to 
him after he has given all his evidence and before he leaves the 
court, and shall, if necessary, be corrected, 


(c) If the witness denies the correctness of any part of the 
evidence when the same is read over to him, the court may 
instead of correcting the evidence, record the objection made to 
it by the witness. 


(p) If the evidence is not given in English and the witness 
does not understand that language the evidence as recorded shall 


Questions to 
pert gece 
eourt or judge- 
advocate, 


Re-calling of — 
nd 


witnesses a 
calling of wit- 
nesses in reply. 
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be interpreted to him in the language in which it was given, or 
in a language which he understands. 


(a) As under this rale every question may be pnt toa witness withont 
being previously written down and submitted for the approval of the 
officer Aone stay Dh he proceedings or the court, that officer,the court and 
the jndge-advocate, as well as the prosecutor, will have to attend to 
questions put,so as to object, if necessary, to the question before the 
witness replies to it. 


A witness is first examined by the party calling him, then cross- 

examined by the opposite party, after whioh he may be re-examined by the 

calling him on matters raised by the cross-examination. The court 

= d, os sodnentad: 3 yohghais party, es the scroae sce mination tts 

ess by party @ postponed, unless the request appears to be 
made only for the purpose of obstruction. we si 


Address hie reply tothe court.—That is, he mist not ad iress the prose- 
cator or accused in the sec ni parson, as such mode of address may lead 
to an altercation. 


(B) Read to him —When the evidence of a witness has been read to him 
he should be asked whether it is correct. Any material alteration or 
explanation should be inserted at the end and not by way of interlineation 
or erasure. 


128. (a) At any time before the time for the second address 
of the accused (or at a summary court-martial at any time before 
the finding of the court), the officer holding the trial, the judge- 
advocate and any member of the court may, subject to the provi- 
sions of this rule, address any question to a witness. 


(ps) At a goneral or district court-martial such questions shal] 
only bo addressed to witnesses with the permission of the court 
and through the officer conducting the proceedings. 


(c) Upon any such question being answered, the officer hold- 
ing the trial or conducting the proceedings shall also put to the 
witness any question relative to that answer which he may be 
requested to put by the prosecutor or the accused, and which the 
court deems reasonable. 


(a) Any such oe will ordinarily be more conveniently pnt after 
the examination of the witness by the prosecu‘or and the accused is con- 
claded, but before any other witness is called. 

Any question means, in this rnle and the next, any question which 
might have been put to the witness when first called. 


The court should always, under the power given by this rule, ask a 
witness any queation which they are requeste | by the prosecutor or the 
accused to ask, and which dues not seom unreasonable. 


129. (a) At the request of the prosecutor or accused person 
a witness may, by leave of the court, be recalled at any time 
before the time for the second address of the accused (or at a 
summary court-martial at any time before the finding of the 
court), for the purpose of having any question put to him through 
the officer holding the trial or conducting the proceedings. 


(s) A witness may, in special cases, be allowed by the court 
to be called or re-called by the prosecutor, before the time for the 
second address of the accused, for the purpose of rebutting any 
material statement made by a witness for the defence upon his 
examination by the accused on any new matter which the prose- 
cutor could not reasonably have foreseen. 
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(c) Where the accused has called witnesses to character, the 
prosecutor, before the time for the second address of the accused, 
may call or re-call witnesses for the purpose of proving a previous 
conviction or entries in the defaulters’ book against the accused. 


(p) The court may call or re-call any witness at any time 
before the finding, if it considers that it is necessary for the ends 
of justice. 


(a) The cfficer conducting the proceeah ge should aleo put to the wit- 
ness any querticn relevant to the answer given, which, if the witness 
was re-called at the request of the prosecutor, the accused, or if he was 


secmiss at the request uf the accnred, the prosecutor, requests him tu 
pu 


(B) (c) These paragraphs are inapplicable to summary courte-martial 
where there is no prosecutur. Paragraph (D) will, however, adwit of the 
officer holding the trial calling or re-calling witnesses in similar circum- 
stances, when the ends of justice require it. See slao Rule 105. 

(D) The power of online a new witress should, except as mentioned in 
the preceding paragraph, only be exercised by the court in cases of un- 
foreseen witnesses becoming available, or of some exceptional circum- 
stances, and should not be exerciaed to supplement any negligent conduct 
on the part of the prosecution. Ifa new witness is so called, the court 
should ordinarily allow him to be cross-examined by the other partics. 
If a witness is re-called, the questions asked should bo limited tv one or 
two questions relating to the evidence previvusly given by that witness. 


It is very desirable that no witness should be called or re-called aftor 
the second address of the accused as otherwise some irregularity is intro- 
duced into the proceedings ; because, if new matter is introduced by such 
witness, it is necessary for the court, if so requested, to allow the prose- 
cutor and the acoused, respectively, to call witnesses in reply, and the ac- 
cused to address the court with respect to such evidence, and the judge- 
advocate to supplea.ent his summing np by a roference to such evidence. 

remark, however, will not apply where the questions put toa witnes 
re-called are limited as before suggested. 


Addresses. 


130. All addresses by the prosecutor and the accused and Addresses may 
the summing-up of the judge-advocate muy either be given orally ¥¢ in writing. 


or be in writing, and, if in writing, shall be read in open court. 


The summing-up of the judge-advocate should, huwever, invariably !¢ 
in writing. 


Insanity. 


131. (a) Where the court find either that the accused is unfit, 
by reason of insanity, to take his trial, or that he committed the 
offence with which he is charged, but was insane at the time of 
the commission thereof, the president or officer holding the trial 
shall date and sign the finding. 


(ps) In the case of a general or district court-martial the pro- 
ings, upon being also signed by the judge-advocate, if any, 
shall be at once transmitted for confirmation. If such finding is 
not confirmed, the accused may be tried by the same or another 
court-martial for the offence with which he was originally charged. 


(c) Where such a finding of a general or district court-martial 
is confirmed, and in all cases of such a finding by a summary 
court-martial, then, until the directions of the Governor General 
in Council as to the disposal of the accused are known, or in the 
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case of an accused person unfit to take his trial, until any earlier 
time at which the accused is fit to take his trial, the accused 
shall be confined in such manner as may, in the opinion of the 
proper military authority, be best calculated to keep him securely 
without unnecessary harshness, as he is not to be considered as a 
criminal but as a person labouring under a disease. 


It is to be observed that two distinct cases are contemplated. A person 
may have been sane at the time he committed the offence, but may not be 
sane enough to take his trial : while, on the other hand, a man insane at the 
time of committing the offence may have recovered sufficiently to take his 
trial. In the former case, if an accused person, found not sane enough to 

ke his trial, recovers before any directions of the Government as to his 
disposal are known, he should be ordered for trial. 


Preservation of Proceedings, 


132. (a) The proceedings of a court-martial (other than a 
summary court-martial) shall, after promulgation, be forwarded, 
as circumstances require, to the office of the Judge-Advocate- 
General in India, and there preserved for not less, in the case of 
a general court-martial, than seven years, and in the case of any 
other court-martial, than three years. 


(3) The proceedings of a summary court-martial shall be pre- 
served for not less than three years, with the records of the corps 
or department to which the accused belonged. 


133. Every person tried by a court-martial shall be entitled 
on demand, at any time after the confirmation of the finding and 
sentence, when such confirmation is required, and before the 
proceedings are destroyed, to obtain from the officer or person 
having the custody of the proceedings, a copy thereof, including 
the proceedings upon revision, if any, upon payment for the same 
of seven annas for the first two hundred words, and half that rate 
for each subsequent two hundred words, or part thereof. 


134. (a) If the original proceedings of a court-martial, or 
any part thereof, are lost, a copy thereof, if any, certified by the 
president, the judge-advocate, the superintending officer or the 
officer holding the trial, may be accepted in lieu of the original. 


(B) If there is no such copy, and sufficient evidence of the 
charge, finding, sentence, and transactions of the court can be 
procured, that evidence may, with the assent of the accused, be 
accepted in lieu of the original proceedings, or part thereof lost. 


(c) In any case above in this rule mentioned, the finding and 
sentence, if requiring confirmation, may be confirmed, and ahiall 
be agra as if the original proceedings, or part thereof, had not 
been lost. 


(p) If, in a case where confirmation of a finding or finding 
and sentence, is required, the proceedings, or part thereof, were 
lost before confirmation, and there is no such copy or evidence, 
or the accused refuses such assent, as above-mentioned, the 
accused may be tried again, and on the issue of an order conven- 
ing the court for the trial, the finding and sentence of the pre- 
vious court, of which the proceedings were so lost, shall be null. 

(3B) — evidence.—This may be obtained from the rough notes of 
the judge-advocate, or by the president, superintending officer, or some 
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member of the court, writing out from memory the substance of the charge, 
finding and sentence, and a ern of the transactions of the court, 
which should be authenticated by the signature of the Sup erineeesing 
officer or members. A copy of the charge, however, should always be 
east pa if practicable, from the officer who framed it, or any other 
a © source. 


Irregular Procedure when no injustice is done. 


135. Whenever it appears that a court-martial had jurisdic- Validity of ir 


tion to try any person and that that person was charged with’ 


some offence or offences under the Act, and was shown by legal 
evidence to have been guilty of the offence or one of the offences 
charged, the finding in respect of the offence or offences of which 
he is so shown to be guilty, and the sentence may (if confirma- 
tion is necessary) be confirmed, and shall, if so confirmed, and 
in all cases where confirmation is not necessary, be valid, not- 
withstanding any deviation from these rules, or any defect or 
objection, technical or other, unless it appears that any injustice 
has been done to the offender; but nothing in this rule shall 
relieve an officer from any responsibility for any wilful or negli- 
gent disregard of any of these rules. 


This rule will prevent a miscarriage of justice arising in consequence 
of defects in the procedure which do not affect the real merits of the case 
These defects will usually be of a technical character as any substantial 
defect, such as taking illegal evidence Hy noses ting, heeraey or using a 

of a document when the original ought to have been produced, or 
calling a witness without proper notice to the accused, or refusing to 
admit evidence adduced by the accused, would ordinarily cause injustice 
to the person charged. e court should never allow any technicality to 
interfere with the accused making his defence in the fullest manner, and 
while as a whole disregarding technicalities in favour of what they 
consider to be, in substance, fairness for the purposes of the trial, they 
must recollect that even a disregard ofa technicality may, in some cases, 
caase injustice, as the object of most technical rules is to prevent injustice. 
Before, therefore, a confirming officer, in reliance on this rule, confirms a 
finding and sentence in any respect irregular, he must take care to 
ascertain that no injustice, however small, has been done to the accused ; 
and the preferable course is, where possible, to send the case back for 
revision or for another trial. In every such case the confirming officer 
will call the attention of the officer responsible for the irregularity to 
the deviation from the rule, or the defect in the Fs gach ; as ofcers 
will be held responsible for such deviation or defect, even though under 
this rule the conviction of the person tried may be upheld. 


It may be convenient to note here, that if, after confirmation, the 
charges or the finding thereon are declared to be invalid, the trial must 
be treated as null, and consequently the person convicted must be relieved 
from all consequences of his conviction, and all record of such conviction 
must be erased; but in cases where the sentence alone is invalid the 
findi il} stand good, and therefore the person convicted will suffer the 
forfei and other penalties which are consequential on conviction. 
An invalid sentence can, however, be dealt with by one of the higher 
authorities acting under Indian Army Act, section 103, 


Offences of Witnesses and others. 


136. When any court-martial is of opinion that there is 
ground for inquiring into any offence specified in section 88 of 


the Act and committed before it or brought under its notice in * 


the course of its proceedings, or into any act done before it or 
brought under its notice in the course of its proceedings which 
would, if done by a person subject to the Act, have constituted 
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such an offence, such court-martial may proceed as follows, that. 
is to say— 

(4) If the person who appears to have committed the offence 
is subject to the Act, the cours may bring his conduct to the 
notice of the proper military authority, and may also order him 
to be placed in military custody with a view to his punishment 
by an officer exercising authority under section 20 of the Act or to 
his trial by court-martial. 


(s) If the person who appears to have done the act is subject 
to the Army Act, the court may bring his conduct to the notice 
of the proper military authority. 

(c) If the person who appears to have done the act is subject 
neither to the Act nor to the Army Act, the court, after making 
any preliminary inquiry that may be necessary, may send the 
case to the nearest magistrate of the first class for inquiry or 
trial in accordance with section 476 of the Code of Criminal Pro- 
cedure, 1898. 


Act done.—This includes an ill omissiun, see Indian Army Act, 
section 7 (2%), and Indian Penal Code, section 82. 


‘When a person subject to the Indian Army Act commits an offence 
under clause (A) or(B) of section 38, or when a corresponding offence 
is committed by a person subject to the (British) Army Act or bya 
civilian, courts-martial will often act wisely in accepting an apology 
sufficient to vindicate their dignity instead of resorting to the more 
severe measures here indicated. Asalready pointed out (Rule 65, note) 
the best course to adopt whens person, other than the accused, inter- 
ru the proceedings will ordinarily be to order his exclusion from the 
co e 


Courte-martial should exercise the greatest discretion in instituting 
proceedings, or in taking measures which may result in the institution 
of p ngs, against a person subject to the Indian Army Act for the 
offence specified in clause (c) of seotion 38, or against a person subject 
to the (British) Army Act, ora civilian, for a corresponding offence. It 
is not enough that the court-martial has by ite verdict shown that it 
did not believe the witness, for it may have thought him to be mistaken 
or, on the balance of So etree it may have accepted another version 
of what took place. Before instituting proceedings as indicated in this 
role against a witness the court should be satisfied that there are good. 
grounds for believing that the witness has wilfully given false evidence 
on some point which is material to the issue, and that his conviction is 
likely. ‘Lhe credit of another witness is a point material to the issue. 


When it is likely that a witness will be prosecuted for giving false 
evidence the exact words used, in the language in which the evidence 
was given, should be recorded. See Rule 78 (c) and note. 


(a) In the case of a person subject to the Indian Army Act, the court- 
martial may, in its discretion, either merely report his conduct to the 
proper military authority, or may in addition order him into. military 
custody pending disposal of his case. be 


If a person is so ordered into sastody this fact should be mentioned 
in the report ; and it then becomes the duty of the officer receiving the 
report to see that the case is promptly investigated in accordance with 
section 124 (8) of the Indian Army Act. The report should be in sufficient 
detail to place the officer in full possession of the facts and enable him 
to exercise his discretion whether to order trial by court-martial if he is 
competent to do so, or to direct other summary disposal of the case, or 
to refer it to superior authority. 


Proper milstary authority.—See Rule 2 (a). 


This will depend on the status of the offender, and the authori 
under whose orders the court has been convened. i . ay 
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In the case of asummary court-martial the officer holding the trial 
would, ordinarily, report to the officer commanding the division or 
brigade, and a general or district court-martial would report to the 
convening officer, otserving in each case the usual channel of corre- 
spondence. 


Trial by court-martial.—As explained in the notes to section 38 of the 
Indian Army Act, the members of a court-martial reporting an offender 
under this rule are individually disqualified (Rule 29 (8) (iii) and (s}) 
from trying him on charges arising ont of their report. Thus althou 
there is no restriction similar to that contained in section 28 of the 
(British) Army Act, the result is practically the same, and tle officer to 
whom the case is finally referred, 1f he decides on trial, must convene 
a new court for the purpuse. For similar reasons it is undesirable 
that a commanding officer ehould try by summary court-martial a person 
under his command who has offended against his authority when holding 
@ summary court-martial or when sitting as a member of a general or 
district court-martial. He could, save ina gravo emergency, only do 
so with the sanction of superior authority, which should, therefore, asa 
rule, be withheld —Indian Army Act, section 74, proviso (B). 


(B) Overa person subject to the (British) Army Act a court-martial 
convened or assembled under the Indian Army Act has, as such, no 
authority, and cannot as a court order him into military custody. ‘his 
claus>, therefore, enables the court merely tu report offences of contempt 
or of giving false evidence committed by such persons to the proper 
military authority for disposel under the Army Act. The president (if 
a British officer) or the superintending officer has, however, in his 
individual capacity, authority over such an offender, if his junior in 
rank, and may, in that capacity, order such offender into military custody 
under the provisions of section 45 of the Army Act. This individual 
authority should be 1arely exercised and, as a rule, only when justified 
by cases of gross disrespect or violence towards the court. 


If the trial of a person against whom action has been taken under 
clanse (B) of this rule is ordered, the charge can only be framed under 
section 40 of the Army Act as a court-martial convened under the Indian 
Army Act is not a “court-martial” for the purposes of charges under 
section 28 of the (British) Army Act. 


For the converse case, 1.e., when a person subject to the Indian Army 
Act commits contempt or gives false evidence before a court-martial 
aaa under the (British) Army Act, see nutes to Indian Army Act, 
section 38. 


(c) This clause deals with the case of civilian offenders; section 476 
of the Code of Criminal Procedure provides for the institution of proceed- 
ings for certain offences against the Indian Penal Code on the written 
complaint of the court against which the offence complained of was com- 
mitted. A court-martial is a “criminal court” for the purposes of the 
above section and 18s also a “ court of justice’ for the purposes of the 
Indian Penal C.de. See Cude of Criminal Procedure, section 6, and 
Indian Penal Code, section 20. The effect of this, read with sections 
174, 175, 178, 179, 198, 194 and 228 ot the Indian Penal Code is that all 
the acts and omissions which are punishable under section 88 of the 
Indian Army Act when committed by persons subject to that Act, are, 
when committed by civilians, offences under the Indian Penal Code for 
which the aggrieved court-martial can institute proceedings under 
seotion 476 of the Code of Criminal Procedure. Before instituting such 
proceedings a court-martial must primd facie be satisfied that a definite 
offence has been committed by some definite person or persons against 
whom proceedings in a criminal court are to be taken. It is not suffi- 
cient that the evidence may raise some sort of a strpicion against some 
one. In such a case the court shonld either allow the matter to drop, or 
should hold a preliminary inquiry to see who is to be prosecuted and 
for what. The conrt’s decision to institute proceedings must be a 
judicial ono, 4.e.. either based on what the court has itself heard or 
geen and considered, or on evidence taken before it and considered. 


The report to the magistrate may be in letter form, and should be 
sufficiently detailed to place him in full possession of all tho materials 
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the court had before it when deciding to send the case tu him. It should 

set forth the name and identity of the person accused and of the witnesses 

who can substantiate the accusation. A narrative of the events oom- 

peed of should be included in the report and a record of the evidence 
ken in the preliminary inquiry (if any) attached. 

It will be noticed that the law does not require a preliminary inquiry 
in all cases. If, however, the facts on which the decision to prosecute 
is arrived at could not be otherwise properly before the court-martial 
which arrives at that decision, such an inquiry is essential. For instance, 
no preliminary inquiry is necessary when a witness is to be prosecuted 
for acts of violence committed in the presence of a court-martial, but 
on the other hand, such an inquiry is necessary when an absentee witness 
is to be prosecuted for his failure to attend, and the service of a summons 
and tender of expenses have to be proved, or when a prosecution for 
perjury is instituted. In the latter case sufficient evidence to disclose a 
primd facie case must be recorded. It is—as previously pointed out—not 
enough that the court has not believed the person’s evidence at the 
trial. A court-martial has no powers under section 476 of the Code of 
Criminal Procedure until itis sworn or affirmed, as that section only 
relates to ‘‘ judicial proceedings ’—that is, proceedings in the course of 
which evidence may be legally taken on oath. A civilian who interrupts 
the proceedings of, or insulis, s court-martial before it is sworn or 
affirmed can onlv be dealt with by exclusion. The other offences specified 
in section 28 of the Indian Army Act, i.¢.. those in clauses (a) and (c), 
can, from their nature, only be committed or brought under the notice 
of a court-martial after if has been sworn or affirmed. 

If a case arises in which it appears necessary to resort to the provi- 
sions of section 476 of the Code of Criminal Procedure when outside of 
British India, the court-martial should, in the first instance, ascertain that 
the civilian concerned is amenable to the laws of British India. Pending 
a decision on this point, the court-martial should content itself with 
excluding him from the room in which its proceedings are held, if such a 
conree appears to it to be necessary. For list of places which, though in 
India are notin British India, see notes to section 41 of the Indian Army 
Act. In such places the local political officer will generally be the person 
empowered to administer British Indian criminal law as against persons 
subject thereto, and should be consulted as to whether any civilian whom 
it is proposed to prosecute is subject to his jurisdiction. 


Section 5.—ScuMMARY GENERAL CourtTs-MARTIAL. 


The foregoing rules in this Chapter shall not, save as herein- 
after mentioned, apply to summary general courts-martial, which 
shall be subject to the following rules :— 

137. The court may be convened and the proceedings of the 
court recorded in accordance with the form in the third appendix 
to these rules, with such variations as the circumstances of each 
case may require. 

138. The statement of an offence may be made briefly in any 
language sufficient to describe or disclose an offence under the 


Act. 

139. The court may be sworn at the same time to try any 
number of accused persons then present before it, but, except so 
far as accused persons are tried together for an offence committed 
collectively, the trial of each accused person will be separate. 


140. (4) The names of the president and members of the 
court shall be read over to the accused who shall thereupon be 
asked if he objects to be tried by any of these officers. 

(Bs) Any objection will be decided as provided for in section 80 
of the Act—the vacancies being filled from among the waiting 
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members (if any) or by fresh members being appointed by the 
convening officer. 

141. (a) As soon as the court is constituted with the proper Swearing or 
number of officers who are not objected to, or the objections to oan - 
whom have been overruled, an oath or affirmation shall be ad- 
ministered to every member in such of the forms laid down in 
Rule 85 as shall be appropriate, or in such other form to the same 
purport as the court ascertain to be according to his religion or 
otherwise binding on his conscience. 


(ps) If an interpreter or superintending officer has been ap- 
pointed the appropriate oath or affirmation, as laid down in Rule 
86, shall be administered to him. 


(c) All oaths and affirmations shall be administered by a 
member of the court or by some person empowered by the court 
to do so. 


(Bs) If a summary general court-martial consists solely of native 
officers a superinten ing officer is required The casesin which such 
a court is convened will however be rare as it will generally be more con- 
venient to assemble a court of one British and two native officers instead 
of one of three native officers and a British superintending officer. 


142. When the court are sworn or affirmed, the president Arraignment, 
shall state to the accused then to be tried, the offence with which 
he is charged, with, if necessary, an explanation giving him full 
information of the act or omission with which he is charged, and 
shall-ask the accused whether he is guilty or not of the offence. 


143. If a special plea to the general jurisdiction is offered Plea to juries 
by the accused, and is considered by the court to be proved, the “™™ 
court shall report the same to the convening officer. 


See Rule 41 and note. 


144. (a) The witnesses for the prosecution will be called and Evidence. 
the accused shall be allowed to cross-examine them and to call 
any available witnesses for his defence. 


(s) An oath or affirmation as laid down in Rule 126 shall be 
administered to every witness, before he gives his evidence, by 
one of the persons specified in that rule. 


145. The accused shall be asked what he has to say in his Defence. 
defence, and shall be allowed to make his defence. 


146. The evidence for the prosecution and defence need not Evidence need 
be recorded in writing, but the convening officer may, in respect 2% be recorded, 
of any trial, specially order that such evidence, together with 
the ce au of the accused person in his defence, shall be so 
recorded. 


Paid it is possible the order mentioned in this rule should be 
@. 

147. The court shall then be closed to consider its finding. pinaing and 
If the finding on any charge is ‘‘ guilty ’’ the court may receive paikente: 
any evidence as to previous convictions and character which is 
available. The court shall then deliberate in closed court as to 
its sentence. 


As to voting of members, see Indian Army Act, section 81. 
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148. (a) If the proceedings do not require confirmation, the 
result shall be announced in open court and the sentence carried 
into effect as soon as possible. 

(B) If the proceedings require confirmation they shall be 
transmitted without delay to the confirming officer and the sen- 
tence (if any) carried out as soon as possible after his confirmation 
has been received. 


See Indian Army Act, section98, as to when confirmation ig necessary. 

149. (4) A summary general court-martial may adjourn from 
time to time and from place to place and may when necessary 
view any place. 

(B) The proceedings shall be held in open court, in the pre- 
sence of the accused, except on any deliberation among the 
members, when the court may be closed. 


150. The foregoing rules—59 (Mitigation of sentence on 
partial confirmation), 61 (Confirmation notwithstanding inform- 
ality in or excess of punishment), 80 (Transmission of proceedings 
after finding), 182 (Preservation of proceedings), 133 (Right of 
person tried to copies of proceedings), 184 (Loss of proceedings), 
and 185 (Validity of irregular procedure in certain cases)—shall, 
so far as practicable, apply as if a summary general court-martial 
were a district court-martial. 


151. Any statement in an order convening a summary gene- 
ral court-martial as to the opinion of the convening officer shall 
be conclusive evidence of that opinion, but this rule shall not 
peiuee the proof at any time of any such opinion when not so 
stated. 


SEcTION 6.—EXECUTION OF SENTENCES. 


152. A warrant for the committal of a person sentenced by 
a court-martial to a civil prison under the provisions of section 107 
of the Act shall be in one of the forms given in the Fourth 
Appendix to these Rules. Such warrant shall be signed by the 
commanding officer of the prisoner or by a staff officer of the 
division, brigade or station. 

153. Any warrant issued under the provisions of section 109 
of the Act shall be in one of the forms given in the Fourth 
Appendix to these Rules, and shall be signed by the officer 
making the order in pursuance of which such warrant is issued, 
or by his staff officer. 

154. (a) A sentence of dismissal awarded by a court-mar- 
tial shall take effect from the date on which a discharge certi- 
ficate is furnished to the person under sentence. Such certificate 
shall be so furnished with all convenient speed : 

Provided that when dismissal is combined with simple im- 
prisonment, or with rigorous imprisonment which is carried out 
in military custody, or with corporal punishment, the certi- 
ficate shall not be furnished until the completion of the im- 
prisonment or the infliction of the corporal punishment unless 
such imprisonment or corporal punishment is remitted by com- 
petent authority. 

(s) A sentence of suspension awarded by a court-martial 
shall, if no confirmation is necessary, take effect from the date 
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on wh:ch it is signed by the president; if confirmation is neces- 
sary, such sentence shall take effect from the date on which, 
having been duly confirmed, it is communicated to the offender. 

(A) Diecharge certyficate-—See Bule 1 (A). 

The proviso to clause (A) of this rule ensures that an offender sentenced 

dismi combined with imprisonment which is to be undergone in mili- 
tary custody or with corporal punishment, shall not cease to be subject to 
military law until his sentence is inflicted or remitted. This is obviously 
necessary on disciplinary grounds. The proviso does not, however, admit 
of the indefinite ponponement of a sentence of corporal punishment, and 
the retention of the offender in the ranks until it is convenient to inflict 
it, as all sentences, including those of corporal punishment, must, in the 
absence of an express provision of law to the contrary, be carried out 
without delay. 

155. The ‘‘ regulation cat,’’ referred to in sections 24 and “ pepulation 
111 of the Act, shall consist of nine whip-cord lashes secured to — 
a wooden handle. Each lash shall be twenty-four inches in length 
and as nearly as possible one quarter of an inch in circumference, 
three knots being tied on each lash at about one and a half, three 
and a quarter and five inches from its end. The handle shall not 
exceed eighteen and a half inches in length and its diameter shall 
in no place exceed seven-eighths of an inch. 


CHAPTER V. 


Courts or INQUIRY. 


Losses or thefts of arms. 


156. (4) Whenever any rifle, carbine or bolt forming part of Court of inguiry 
tne equipment of a half-squadron, battery, company or other babi alta etc., 
similar unit is lost or stolen, a court of inquiry shall be assembled, stojen. 
under the orders of the officer commanding the army, division or 
independent brigade, to investigate the circumstances under 
which the loss or theft occurred. 

(s) The officer who assembled the court shall direct it to record 


an opinion as to the circumstances of the loss or theft. 


157. (a) The officer commanding the army, division or in- Collective fine 
dependent brigade shall then record his opinion on the circum- ™ >¢!m 
stances of the loss or theft, and may impose a collective fine, not 
exceeding five hundred rupees for each rifle or carbine lost or 
stolen and twenty-five rupees for each bolt lost or stolen, on the 
native officers, non-commissioned officers, and men of such unit, 
or upon so many of them as he considers should be held respon- 
sible for the occurrence. 


(Bs) Such fine will be assessed as a percentage on the pay of 
the individuals on whom it falls. 


Regulations for courts of inquiry other than courts of inquiry 
held under section 126 of the Act. 

188. (a) A court of inquiry is an assembly of officers directed Courts of 
to collect evidence, and, if so required, to report with regard to auiry. 
any matter which may be referred to them. 

(B) A court of inquiry may be assembled by the officer in 
command of any body of troops, whether belonging to one or more 
corps. 
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(c) The court may be composed of any number of officers of any 
rank, and of any branch or department of the service, according 
to the nature of the investigation. 

(p) The court shall be guided by the written instructions of 
the authority who assembled the court. The instructions shall 
be full and specific, and shall state the general character of the 
information required. They shall also state whether a report is 
required or not. 

(z) Previous notice should be given of the time and place of 
the meeting of a court of inquiry, and of all adjournments of the 
court, to all persons concerned in the inquiry. 

(7) Whenever any inquiry affects the character or military 
reputation of a person subject to military law, full opportunity 
must be afforded to such person of being present throughout the 
inquiry, and of making any statement, and of giving any evidence 
he may wish to make or give, and of cross-examining any witness 
whose evidence, in his opinion, affects his character or military 
reputation, and producing any witnesses in defence of his charac- 
ter or military reputation. 

(a) It is the duty of a court of inquiry to put such questions 
to a witness as they think desirable for testing the truth or 
accuracy of any evidence he has given, and otherwise for eliciting 
the truth. 

(3) When a court of inquiry is held on recovered prisoners of 
war, and in any other case in which the officer who assembled 
the court has so directed, the evidence shall be taken on oath or 
affirmation, in which case the court shall administer the same 
oath or affirmation to witnesses as if the court were a court- 
martial. 

The officer who assembled the court shall, when the court is 
held on a returned prisoner of war, direct the court to record 
their opinion whether the person concerned was taken prisoner 
through his own wilful neglect of duty, whether he served with 
or under, or aided, the enemy, and whether he returned, as soon 
as possible, to the service. The officer who assembled the court 
shall also record his own opinion on these points. In other cases 
the court shall give no opinion on the conduct of any person 
unless so directed by the officer who assembled the court. 


(1) The members of the court shall not themselves be sworn 
or affirmed, but when the court is a court of inquiry on recovered 
prisoners of war the members shall make the following declara- 
tion :— 

I, A.B., do declare upon my honour that I will duly and im- 
partially inquire into and give my opinion as to the circumstances 
in which—————became a prisoner of war, according to the true 
spirit and meaning of the Regulations of the Army; and I do 
further declare, upon my honour, that I will not on any account, 
or at any time, disclose or discover my own vote or opinion, or 
that of any particular member of the court, unless required to do 
so by competent authority. 


(3) The court may be re-assembled as often as the officer who 
assembled the court may direct, for the purpose of examining 
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additional witnesses, or further examining any witness, or record- 
ing further information. 

(x) The whole of the proceedings of a court of inquiry shall 

be ore by the president to the officer who assembled the 
court. 
(L) The proceedings of a court of inquiry, or any confession, 
statement, or answer to a question made or given at a court of 
inquiry, shall not be admissible in evidence against a person 
subject to military law, nor shall any evidence respecting the 
proceedings of the court be given against any such person except 
upon the trial of such person for wilfully giving false evidence 
before that court. 

(m) Any person subject to the Act who is tried by court-mar- 
tial in respect of any matter or thing which has been reported on 
by a court of inquiry, and, unless the Commander-in-Chief in 
India sees reason to order otherwise, any person so subject whose 
character or military reputation is, in the opinion of the said 
Commander-in-Chief, affected by anything in the evidence before, 
or in the report of a court of inquiry, shall be entitled to a copy 
of the proceedings of the court, including any report made by the 
court, on payment at the rate laid down in Rule 183 for copies of 
the proceedings of courts-martial. 

(a) See Rule 168 ag to the authorities who can remit the forfeiture of 
pay and allowances incurred by absence ns a prisoner of war. If the 
officer who assembles the court is not one of these suthorities, he should 
re the proceedings, with his recommendation, to one of these 
anthorities. 


Regulations for courts of inquiry under section 126 of the Act 
for the purpose of determining the illegal absence of persons 
subject to that Act. 


159. (4) A court of inquiry under section 126 of the Act Courts of 
shall, when assembled, require the attendance of such witnesses i1J%arsbeence 
as they think sufficient to prove the absence and other facts under section 
specified as matters of inquiry in that section. 126 of the Act, 


(s) They shall take down the evidence given them in writing, 
and at the end of the proceedings shall make a declaration of the 
conclusions at which they have arrived in respect of the facts 
they are assembled to inquire into. 

(c) The commanding officer of the absent person shall enter 
in the court-martial book of the corps or department a record of 
the declaration of the court, and the original proceedings will be 
destroyed. 

(D) The court of inquiry shall examine all witnesses who may 
be desirous of coming forward on behalf of the absentee, and shall 
put such questions to them as may be desirable for testing the 
truth or accuracy of any evidence they have given, and otherwise 
for eliciting the truth, and the court in making their declaration 
shall give due weight to the evidence of all such witnesses. 

(z) A court of inquiry shall administer the same oath or 
offiirmation to the witnesses as if the court were a court-martial, 
but the members of such court shall not themselves be sworn 
cr affirmed. 

(z) Same oath or affirmation. —See Rule 126, 


Prescribed offi- 
cers under 
section 6 of 
the Act, 


66 Co 9) 

seri unter 
section 7 (9) of 
the Act, 
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CHAPTER VI. 


PRESCRIBED OFFICERS, AUTHORITIES AND OTHER MATTERS. 


160. All powers which may, under the Act and these rules, 
be exercised by the officer commanding a division shall, as regards 
persons subject to the said Act who may be serving under his 
orders, be exércised by each of the following officers, that is to 
say :-— 

The officer commanding in North China. 

The officer commanding in South China. 

The officer commanding in Ceylon. 

The officer commanding in the Straits Settlements. 
The officer commanding in Egypt. 


Provided that, if any warrant officer or attested person is 
dismissed or if his discharge is authorized by any of the aforesaid 
officers, his dismissal or discharge shall not take effect until it 
has been approved by the Governor General in Council or by the 
Commander-in-Chief in India. 

Proviso.—This proviso only relates to summary dismissal under section 
14 of the Indian Army Act and to discharge under section 16 of the same 
and Rule 18. It does not limit the powers of these officers to confirm 
(within the terms of their warrants) court-martial sentences of dismissal. 

161. (4) Each of the following separate bodies of persons. 
subject fo the Act shall be a ‘‘ corps ’’ for the purposes of Chap- 
ter II and section 80 (c) of the said Act and of Chapters II and 
IIk of these Rules :— 

(i) Each bodyguard. 

(ii) Each regiment of Indian cavalry. 

(iii) The Queen’s Own Corps of Guides. 

(iv) The ‘‘ Horse and Field Artillery;’’ comprising the 
native personnel of the Royal Horse and Field 
Artillery. 

(v) The ‘‘ Garrison Artillery (Mountain);” comprising 
the native personnel of the Royal Garrison Artil- 
lery (Mountain Division). 

(vi) The ‘‘ Garrison Artillery (Heavy);’’ comprising the 
native personnel of the Royal Garrison Artillery 
(Heavy Batteries). 

(vii) The Indian Coast Artillery. 


(viii) The Corps of Followers—Royal Garrison Artillery 
(Coast and Inland). 

(ix) The ‘‘ Indian Artillery;’’ comprising the Indian 
mountain batteries and the Frontier Garrison 
Artillery. 

(x) Each corps of sappers and miners. 

(xi) Each military railway company. 

(xii) Each signal company. 

(xiii) Each regiment or, where the regiment consists of 


two or more battalions, each battalion of Indian 
infantry. 
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(xiv) The Supplyggnd Transport Corps. 

(xv) The Army Hospital Corps. 

(xvi) The Army Bearer Corps. 

(xvii) The Corps of Followers—British Cavalry. 
(xviii) The Corps of Followers—British Infantry. 


(xix) Any other separate body of persons subject to the 
Act employed on any service and not attached to 
any of the above corps or to any department. 


(B) Every British or Indian unit in which a court-martial 
book is maintained shall be a ‘‘ corps '’ for the purposes of sec- 
tion 126 of the Act and Rule 159. 


(c) For the purposes of every other provision of the said Act 
and rules each of the following separate bodies shall be a 
‘‘corps v9 eos 

(i) Each regiment of British cavalry, battalion of British 
infantry, and brigade, group or similar body of 
British artillery. 


(ii) Each bodyguard. 

(iii) Each regiment of Indian cavalry. 

(iv) The Queen’s Own Corps of Guides. 

(v) Each group, or ungrouped battery, of Indian artillery. 

(vi) Each corps of sappers and miners. 

(vii) Each military railway company. 

(viii) Each signal company. 

(ix) Each regiment or, where the regiment consists of 
two or more battalions, each battalion of Indian 
Infantry. 

(x) Each reserve centre. 

(xi) Each transport corps or cadre. 

(xii) Each company of the Army Hospital Corps. 

(xiii) Each company of the Army Bearer Corps. 


(xiv) Any separate body of persons subject to the Act 
which is a ‘‘ corps’’ under the provisions of clause 
(A) (xix) of this rule. 


For the purpose of pe pal IT, etc.—The effect of this is that each of 
the bodies specified in clause (A) of this rule is a “corps” for the 
purposes of Enrolment, Attestation, Dismissal and Dis , 4.6., for all 
purposes connected with a person’s service in the Army. For all other 
purposes (except those of section 126) the bodies mentioned in clause (c) 
are “corps’’ and all other se te bodies of persons subject to the Army 
Act or Indian Army Act which are not “ departments are “ detachments.” 
The disciplinary powers of the commanding officer of a “corps” and those 
of the commanding officer of a “detachment” are identical, with the 
exception that the former can, when sitting as a summary court-martial, 

s a sentence of one year’s imprisonment, while the latter is restricted 

six months. See note to Indian Army Act, section 76. 

Tho effect of rule 7 (3), read with the forms of enrolment at present 
prescribed, is that every menrolled under the Act mnst be enrolled 
either in some corps, as defined in clanse (A) if this rule, or in some 
department, as defined in section 7 (11) of the Act, ¢.g., the Indian Ord- 


nance Department, etc. 
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(C) (i) (v).—In these clauses a “gregp’’ means the batteries 
rawetner under an officer exercising a “ liontenant-colonel’s 


PR cg offi- 162. The authorities empowered to reduce a non-commis- 
section 190f Sioned officer to a lower grade or to the ranks shall, on active 


service, include the officer commanding the forces in the field. 


Prescribed 163. Any penal deduction from the pay and allowances of a 
authorities un- | person subject to the Act, made under Chapter VII thereof, may 
the Act. be remitted as hereinafter provided :— 


(4) Any penal deduction from the pay and allowances of any 
ae person may be remitted by the Governor General in Coun- 
Cl e 


(Bs) The commanding officer of any such person who has been 
absent without leave for a period not exceeding five days may, 
unless the person is convicted by a court-martial on a charge for 
such absence, remit the forfeiture of pay and allowances to which 
that absence renders him liable. 


(c) A forfeiture of pay and allowances incurred Ly any such 
person owing to his absence as @ prisoner of war may (unless it 
shall have been proved before a &:: of inquiry that he was taken 
prisoner through his own wilful neglect of duty, or that he served 
with or under, or aided, the enemy, or that he did not, as soon as 
possible, return to the service) be remitted by the Commander- 
in-Chief in India, by the officer commanding an army, division or 
oa re brigade, or by the officer commanding the forces in 
the field. 


Prescribed 164. The prescribed military authority for the purpose of 
authorities , sections 69 and 70 of the Act shall be the officer commanding the 
#9 and 70 ofthe army, division, brigade or station in which the accused person is 
Act. serving. 
Provided that, in cases falling under section 41 or 42 of the 
Act, in which death has resulted, the prescribed military author- 
ity shall be the officer commanding the army, division or in- 
dependent brigade in which the accused person is serving, and 
no lower authority. 


Prescribed 1665. (a) The prescribed person for the purposes of section 

personsunder 114 of the Act shall be,— 

sections 114 and ; 

116 of the Act. As regards estates remain- The Comptroller, India 
ing in the hands of com- Treasuries. 


manding officers in the 
area of the Northern 


Army. 

As regards estates remain- The Accountant-General, 
ing in the hands of com- Bombay or Madras, as 
manding officers in the the case may be. 
area of the Southern 
Army. 


(8) The prescribed person for the purposes of section 115 of 
the Act shall be the person referred to in paragraph (4) of this 
rule, and, so long as the commanding officer has under the Act 
the control of the property of the deceased person or lunatic or 
of the proceeds of the’ sale of such property, shall also include 
euch commanding officer. 


APPENDICES, 
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FIRST APPENDIX. 


FORMS OF ENROLMENT. 


The first appendix to the Indian Army Act Rules, as published in the 
Gazette of India, consists of forms of enrolment, which are thus “ pre- 
scribed ’’ under section 8 of the Act. It has, owing to the size of the pages, 
not been found practicable to reproduce the forms in this Manual. 
They are five in nomber, viz. :— 


Form No I , « Combatants. 
im week % ;: Non-combatants (Ordnance) 


‘op MENS os ‘ Ditto (Supply and Transport 
Corps) 

» » IV. Ditto (Army Bearer and Army 
Hospital Corps) 

» ow» Vi. ; Ditto (Regimental and Mis- 
cellaneous) 


and, being published as India Army Forms, are easily accessible. When 

necessary, the appropriate India Army Form, or the notification in the 

Gazette of India (for number and date, see Part IV) should be ccnsulted. 
Each form consists of—= 


(i) Anumber of questions, as to the candidate s cnste, previous 
history, ete. any false answer to these is punishable under 
section 87 of the Act. 

(ii) A recital of the appropriate conditions of service. When these 
include a minimum period of service to be rendered before 
the person becomes entitled to his discharge, it is expressly 
ovo that, should he desert, the period between his 

esertion and his apprehension or surrender shall not be 
reckoned as service towards discharge. 

(iii) A declaration by the person enrolled, with a pas for his 
signature. In this he declares his answers to be true and 
accepts the conditions of service. 

(iv) oe by the enrolling officer and a space for his signa- 

ure. 


(v) Spaces for the record of attestatiun (section 12 (8) of the Act) 
and for any subsequent variations of the conditions of 
service, ¢.g., on transfer to the reserve, re-transfer to the 
colours, etc. 
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SECOND APPENDIX. 


FORMS OF CHARGES. 


PART I. 


Commencement of Charge Sheet. 


The accused [number, rank, name, corps] or 


The accused [zame] being a person subject to Indian Military Law 
[as an officer, as a warrant officer, as a non-commissioned officer] 
ander the provisions of section 2 (1) (c) [and section 8 (1)] of the 
Indian Army Act. 


is charged with— 
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ILLUSTRATION oF CHARGE. 


Notz.—The following is an illustration of a complete charge-sheet, 
with statement of offence and particulars, as it would be placed before a 
district court-martial :— 


Charge-sheet. 
e accused No. 240, Sepoy Ali Baksh, —th Punjabis is charged 
with— 
Disobeying the lawful command of his superior officer, First charge. 


Sec. 27 (e). 


in that he 


at Allahabad, on the 28th January 1911, disobeyed the lawful com- 
mand of his superior officer, Jemadar Futteh Khan of the same 1egi- 
ment, to turn out for Commanding Officer’s parade, by not turning 
out. 


Being grossly tnsubordinate to hts superior officer in the execy- Second charge. 
tion of his office, Sec. 28 (a). 


in that he 
at Allahabad, on the 28th January 1911, when confined by Jemadar 
Futteh Khan of the same regiment, on the first charge, said to him 
“Tama better man than you and will not go to the guard-room by 
your order,” or words to that effect. 


A.B, 
Commanding —th Punjabis 
Allahabad, 
3lst January 1911. 
* To be tried by a district cou:t-maztial. 


xX. Y., 


Commanding Allahabad Brigade 
(or Staff Officer, who should sign 
Sor Officer Commanding 
Allahabad Brigade), 
Allahabad, 


1st February 1911. 
* When fanction is accorded forthe tral of giave offences summary court- 


b 
ety (I. A. A. section 74, proviso) a sin ilar entry sl.culd Le made on the charge- 
bheet. 
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NOTE AS TO USE OF Forms OF OBARGES. 
Thies note does not form Part of - Appendiz to the Indian Army Act 
es. 


(1) Every charge-sheet will begin as shown in the form in Part I of 
the forms of charges, which are given as examples. 


The description of an officer, warrant officar or person enrolled under 
the Act by his rank and corps is a sufficient avermoent that he is an 
officer, warrant officer or s23h a person and that he is amenable to 
apat | law. In other cases, words mist be added to show that the 
person is amenable to military law. (See Bale 19.) 


(2) The commencement of the charge-sheet (according to the form in 
Part I) will be followed by the charge or charges. 


(3) Each o 6 will consist of two parts ; a statement of the offence 
and a statement of the partioulars. (Rule 20 (B) ) 


statement of the offence will be in one of the forms in 


5) Where two or more words or expressions ocour in Part II, 
bracketed together one under the other, the particular word or expression 
should be used which most accurately describes the offence which appears 
to the officer framing the charge to be capable of proof by legal evidence. 


(6) Where the officer framing the charge is doubtful whether the 
offence so capable of being proved by legal evidence is more accurately 
described by one word, or expression, or by anothsr, he may frame two 
or more alternative charges, each charge containing one of the words or 
expressions which appear to the officer to be applicable to the facts as 
cavable of proof. 


(7) Where two or more of the words or expressions bracketed together 
appear, when coupled together with the word ‘‘and”’ accurately to 
describe the offence, the charge may couple together such words or 
expressions; but in no case must the charge couple with the word “or” 
30 Ki a of the words or expressions bracketed together. (Seo Bule 


(8) For example, a person may be charged with dishonestly misappro- 
priating money, provisions, and forage,the property of Government 
entrusted to his charge; but a charge for dishonestly misappropriating 
money, provisions or forage will be a bad charge. 


(9) In a few cases shewn in italics bracketed thus [ ] words may 
be inserted in the charge which are notin the Act. In these cases, the 
Act contains a general expression such as “ other place,”’ “ other pro- 
perty,”’ “‘ or otherwise,” and the officer framing the charge must omit 
these words and insert a description of the place, property or means. 


(10) The statement of the offences in each chargo will be followed by 
the appropriate statement of particulars, commencing with the words 
** in that he,”’ ete., or “ in having,” etc., and stating in brief ordinary 
language what the accused is alleged to have done. 


(11) The words “in that he ” will be followad by the verb in the past 
tense; the words “in having ’’ will be followed by the past participle. 
The sentence stating the particulars will be framed more easily some- 
times ig the one form, sometimes in the other. 


(12) In the case of several charges, the particulars in one charge may 
refer to the particulars in another (Rule 20 (E)), as, for example, “in 
having done the acts alleged in the particulars to the first charge,’ or 
“in that, at the place and time aforesaid, he was deficient in the 
necessaries abovementioned in the second charge, wiichit was his dut 
to have”. If the accused is acquitted on any charge ia which fall parti- 
calars were set out, and is convicted on a chirge which referred to 
those culars, the particulars referrei to must be treated as 
bavi een set out in full in the charge on which the accused is con- 
victed, and must be set out in fall in any record of conviction in which 
the particulars are set out. 
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(18) The statement of particulars should specify all the ingredients 
necessary to constitute the offence ; for example, if the charge is one for 
disobeying a Jawful commard, the ‘particulars’ must state the com- 
mand, and show that it wus given by a superior cficer, and also how the 
accused disobeyed the command. 


(14) The “ particulars ” should always givea general description of the 
heed where the offence was committed, such as the station or town,or “the 
ine of march,’’ and if it is material to the charge and is known, the exact 
place. The prepcsitions “near’’ or “between” may be used (for instance 
“at or near,’ “ between’) to assist in cescribing a place not exactly 
known, but they must never be used where the exact placeis of the 
essence of the offence. 


(15) The “ particulars ” should always state the dite at which the 
offence was committed. If the exact date or time is unknown, the 
offence may be stated as having been committed ‘on or about” a 
particular day or time. This must never be done where the time is of 
the essence of the offence, as, for example, in the case of absence with- 
out leave, or being asleep on a post. 


(16) In some cases the offence may be stated with most accuracy as 
having been committed between two days or between two times; 
as, for instance, in the case of absence without leave, or of quitting a 
Bost ; in other cases “ between”’ may be used in consequence of the exact 

ay or exact time not being known. 


(17) The words “or near” and “ or about” and “ between ”’ should 
never be used unless it is impossible to express the exact place or time, 
or the exact place or tine is clearly unimportant, or unless the word 
“between” is the most accurate expression of the place or time. 


(18) In many cases, as, for instance, where the defence is an alibi, the 
time and place may be of the utmost importance in proving that alztt, 
although it is not the essence of the offence. 


(19) There must be added at the end of the “ particulars ” a statement 
of any expenses, loss or damage in respect of which the court-martial 
will be asked to award compensation under section 43 (h) of the Act. 
For example, there may be added to the “particulars ”’ in the case of 
a charge under section 35 (b) that the accused thereby damaged 
property to tke value of : 
and other statements may be made, according to the facts. 


(20) If, however, the expenses, loss or damage were caused by an act or 
omission which constitutes another offence, separately specified in the 
Act, that act or omission should be charged as a separate offence ; for 
example, if a man deserts and is deficient in his regimental necessaries, 
he should be charged in a eeparate charge for loss by neglect of his 
necessaries. It would not be proper to state it asa consequence of the 
conar hos or to award compensation for it upon a conviction for deser- 

tion only. 
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The following further Illustrations of Charges will be found use- 
ful. They are not part of the Appendix to the Indian Army 
Act Rules. 


FortHer ILLUSTRATIONS OF CAAR3RS. 


No. 1. 
CHABGE-SHEED. 
The accused, No. » Sepoy, Regiment, is charged with— 
In presence of an enemy shumefully casting away his arms, 
in that he, at » on *, when on outlying pic juet and attacked 


by the enemy, shamefully cast away his rifla, left his picquet, and ran 
away. 


No. 2. 
CHARGE-SHEETr. 
The accused, No. » Sepoy, Regiment, is charged with— 


In presence of anenemy misbehaving in such manner as to show 
cowardice, 


in that he, at on » when one of the Barrack Guard of his 
Regiment misbehaved i in the presence of Sepoy , tne Barrack Guard 
sentry who had mortally wounded one sepoy of the ‘guard and seriously 
wounded another and was firing his rifle in all directions, by abandoning 
his guard and shamefully running away and hiding himself. 


No. 8. 
CHARGE-SHEET. 
The accused, No. » Sepoy, Regiment, is charged with— 
In time of war intentionally occasiontng a fulse alarm in camp, 
in that he at Camp ; Pield Force, on , by discharging his 


rifle, intentionally reanued a false alarm in the said camp. 


No. 4. 


CuaBGct-SHEET. 


The accused, No. » Sepoy, Regiment, is charged with— 
When a sentry tn time of alarm quitting his post without bein; regu- 
larly relieved, 
in that he, at , on after having been posted as Seat d on No. 
Post Guard at 6 p.m., when Sepoy , the B Guard 


sentry ran amok at 7 p.m. the same eveoing and was firing his rifle in 
all directions, quitted hie post without being regularly relieved. 


No. 5. 
CHARGE-SHEET. 
The accused, No. » Sepoy, Regiment, is charged with— 
When a — over a magazine sleeping upon his post, 
in that he, at » O » between 1 and 2 A.m. when sentry on 
No. Post of the Magazine Guard, was asleep. 
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No. 6. 
CHARGE-SHEET. . 
The accused, No. » Sepoy, Regiment, is charged with— Sec, 25 (). 
In time of war quitting his picquet without leave, 
in that he, at ; Field Force, on » between 5 and 6 p.m., 


—_ on outlying picquet No. quitted the said picquet without 
eave. ‘ 


No. %. 
CHARGE-SHEET. 


The accused (name) a of the Indian Telegraph Department being S¢e. 35 (f). 
@ person subject to Indian Military Law as a non-commissioned officer 
under the provisions of section 2 (J) (c) and section 8 (1) of the Indian 
Army Act, is charged with— 
In time 7 war using criminal force to a person bringing provisions 
oO 


to the camp of His Majesty’s Forces, 
in that he, at , on , struck with his fist on the face A B 
who was bringing provisions to the camp of the Field Force. 
No. 8. 
CHARGE-SHEET. 
The accused, No. » Sepoy, Regiment, is charged with— Sec. 25 (f). 
In time of war forcing a safeguard, 
in that he, at , on ,in time of war, wilfully, and after having 


been duly warned, entered a bannia’s shop in vi ,in which by 
orders of the General Commanding, Havildar had been placed as 
a safeguard, for the protection of the occupants and the property therein, 
and took therefrom one tin of ghee, value , or thereabout. 


No. 9. 
CHanGe-SHEET. 


The accused, No. ,Sepoy, § Regiment, is charged with— Sac. 25 (J). 
During a military operation breaking into a house for plunder, 


in that he, at ,on , when forming part of a force engaged in military 
0 Seca against dacoits, broke into the house o in search of 
plunder. 


No. 10. 
CHARGE-SHEET. 


The acoused, No. ,Sepoy, Regiment, is charged with— Bec, 26 (a). 
Forcing a sentry, 


in that he,at ,on , after being warned by the sentry on No. 
Post Guard, not to pass, passed the said sentry. 


No, 11. 
CHanGcu-SHEET, 


The accused, No. ~,Sepoy, Regiment, is charged with— Seo, 26 (e), 
When on guard, p ing property placed under charge of his guard, 
inthathe,at ,on _ , when on guard over the santoen of a : i- 
ment, took dramas of rum, value  , or thereabont, from a cask of 
rum which had been placed under the charge of his guard. 


Bec. 26 (@). 


Seo. 27 (a). 


Sec. 27 (ec). 


Sec. 27 (d). 


Bec, 27 (d). 
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No. 12, 
CxuanGe-SHEET. 


The accused, No. »Sepoy, Regiment, is charged with— 
When a sentry in time of peace, sleeping upon his post, 
in ee he, at ,on , between 1 and 2 4.m., when sentry on No. 


Guard, was asleep. 
No, 18. 
(Joint trial), 
Cuarcs-SHEEr. 


The accused persons No. Havildar; Regiment, No.  , Sepoy, 
Regiment, (etc)., are charged with— 
Joining ina mutiny, 

in that they sop cener: at » On » incompany with a number of 
other 8 of the Company, Regiment, in a mutinous spirit 
marched to the orderly room of the said regiment with the object of 
making a combined representation on a matter of Supposed grievance to 
their commanding officer, and then and there, they, with the exception of 
Havildar , on seeing the said Havildar marched out of the order- 
ly room in enetOny insubordinately took off their belts and threw them 


on the ground. 


No. 14. 
CuarcE-SHEET. 
The accused, No. » Sepoy, - Regiment, is charged with— 


Knowing the existence of an intention to mutiny and failing to give 
ne eid thereof without delay to his commanding or other superior 
officer, 
in that he, at , On » was present when Naick , Driver 
and other soldiers of the Mountain Battery were assembled, and, in 
his hearing, agree to cutup and destroy the harness belonging to the 
said battery, and failed to give information thereof to his commanding 
or other superior officer, 


No. 15. 


CHarGE SHEET. 


The accused, No. » Sepoy, Regiment, is charged with— 
Using criminal force to his superior officer knowing him to be such, 


in that he, at , on , struck with his fist on the head 
Havildar of the same regiment. 
No. 16. 
CHARGE-SHEET. 
The accused, No. » Sepoy, Regiment, is charged with— 
; ai to use criminal force to his superior officer knowing him to 
e such, 
in that he, at » On , threw a stone at Havildar of the same 
regiment which miased the;said Havildar. 
No. 17. 
CHARGE-SHEET. 
The accused, No. , Sep Regiment, is charged with— 


oy; 
Commitiing an assault on his superior officer having reason to believe 
him to be such, 
in that he, at. , On , when ordered by Havildar Regiment 
to leave the lines of the said Regiment, picked up a stone and threatened 
to throw it at the said Havildar whom he had reason to believe waa his 
superior officer. 
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No. 18, 
CuarGEu-SHEErT. 
The accused, No. Regiment, is charged with— See. 27 (+). 
Disobeying t the jaiehar comman of his superior officer, 
in that he, at » when ordered by Naick of the same 
regiment to fall in hes fatigue, did not do so. 
No. 19. . 
CHarGs-SHEET. 


The accused, No. F Sepoy, Regiment, is charged with— Bec, 38 (a). 
_ Being grossly insubordinate to his euperior officer itn the execution of 


his o 

in oe he, at » On , said to Havildar of the same regi- 
ment, who had ordered him to be confined, “I amas good a man as you 
and will fight you any day you like,” or words to thatjeffect. 


No. 20. 
CHARGE-SHEET. 


The accused, No. , Sep Regiment, is charged with ~ 5e0. 28 (2). 
eed to assiet in the making ‘of a field work ordered to be made in 
uarters, 
that he, at » when undergoing a course of double 
com training, Sefnaed to assist in the making of an entrenchment, 
caving = I enlisted to fight and not to dig,” or words to that effect. 


No. 21. 
Ox ance-SHEer. 
Sates accused, No. , Sepoy. Regiment, is charged with— 866, 28 (¢). 
Lee when called on, "to assist in the sescution ‘of his duty a pro- 
vost pha 
in that he, at » on » when called on by Captain  , Provost 
Marshal of the origncs Field Force, assist him in 
arresting an offender, refused to do #0. 
No, 22. 
CHARGE-SHEET. 
The accused, No. » Bepoy, Regiment, is charged with— Eitst et 
meserting the service, 
in that he, at absented himself from the 
megsnent © until apprehended by the Border Military Police » at 


dommitting theft ¢ in respect ue property of Government, 


Second charg? 
in that he, when absenting himself is regiment at the place and S¢e. 81 (4). 
aforesaid, committed theft by dishonestly taking with him one rifle 
ue and twenty rounds of ball ammunition value , the 
property of Government. 


Wote.—It is immaterial whether the rifle is the soldier’s own or a comrade’s. See 
Indian Penal Code, section 27 and illustration (d) to section 878. 


No. 328. 
on 
The accused sh Begiment, is charged with— 8¢¢. 20. 
‘ Attonpting oc desi Tha earvies, : 
in that he, at » attempted to a the service by 


attempting to anit the “Tines of the as a 


Regim 
woman, with the intention of deserting from the std sire Bory 


See 90 (a). 


Sec. 30 (8). 


Sec. 80 (e). 


Bec. 80 (d), 


See. 80 (d). 


See. 30 (e'. 
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No. 24. 
Cuarez-SHExrt. 
The accused No. » Sepo Regiment, is charged with— 
Pay harbour a deserter, 
in that he, at ed in his house Sepoy, Regie 
ment, whom he knew to be a deserter oe on the said regiment. 
. No. 25. 
On Aancz-SHEET, 
The accused, No. 8 , Regiment, is charged with— 


Knowirg a Bool gules to be a eaten and attempiing to procure the 


enrolment o else 

in that he, at » when employed on rhea duty, 
brought before Major tg B.,an Knrolling Ufficer, une C, D oa he 
knew to be & deserter from the 

ment and attempted » procure the enrolment of the said C. D. ms the 


Regimen 


No. 26, 
CHARGE-SHEET. 


The accused, No. omen is charged with— 
Without having jirst obtat ; seepelae discharge from his corps enrol- 


ling himself in another co Pe 


in that he, at , without having first obtained 
s regular discharge from the. Regiment enrolled himself in 
the Regiment. 
No. 27. 
CHaRGE-SHEET. 
The accused, No. Regiment, is charged with— 
; Absenting honecif without leave. 
in that he, at » abgented himself from tattoo roll call on fill 
-80 A. M. on ° 
No. 28. 
CHARGE-SHEET. 
The accused, No. » Sepoy, Regiment, is charged with— 
Without sufficient cause overstaying leave granted to him, 
in that he, having been granted leave of absence from to to 
proceed to , failed, without sufficient cause, to rejoin at on 
the expiry of the said leave. 
No. 29. 
CuarcEe-SHEET, 
The accused, No. » Sepoy, Regiment, is charged with— 


Having received information from proper authority thai the corps to 
which he belongs has been ordered on active serurce and fatling wrthout 
sufficient cause to rejoin from leave without delay 
in that he, on » while on leave of absence at j having 
received information from t the 
ment had been ordered on active service, failed, without sufficient 


cause, to rejoin the said regiment. 
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No, 80. 
Crance-SHEetT. 
The accused, No. Sepoy, Regiment, is charged with— Sec, 90 (//). 
Without sufficient cause failing to appear, eat the time fixed, at the 
fa appointed for duty, 
that he, at ; failed withont sufficient cause to appea 
A.M. ae athe place appointed for Commandi 
Officer’ 8 parade. 
No. 81. 
CHABGE-SHEET. 


ous Fue penned: No No. f pee Se epoy, Pe ee is sth A with—= Sec. 80 (9): 
itting ane of without leave from hie superior officer, 
= that he, at . when on the line of march from 

» fell ont without leave from the officer commanding his 


amas: 
No. 82, 
CHARGE-SHEET. 
The accused, No. , Sepoy, Regiment, is charged with— Sec. 80 (4). 
In time of ai quitting his guard without leave, 
in that be at , when on regimental quartor- 
guard duty, quitted the anid aiaed without leave. 
No. 83. 
CHARGE-SHEET. 
The accused, No. , Sepoy, Regiment, is charged with Seo. 80 (i). 


Being found without per authority two msles or epecres from pl 
in that he, when his ou prope was encamped at : 


found at without proper authority for baing: at the ‘asia 
place. 
No. 34. 
CHARGE-SHEET. 
The accused, No. » Sepoy, Regiment, is charged with— See. 80 (/). 
argh himeelf without proper authority Tom his lines after tattoo, 
in that he, at » absented himself without proper 
authority from his lines tet P.M. to P.M. 
No. 35. 
CHARGE-SHEET. 
The accused, No. » Naick, Supply and Transport Sec. 81 (a). 


Oorps,is charged with— 

j peril misappropriating money, the property of Government, en- 
trusted to htm, 

in that he, when on the march from to between the 

ae polsku misappropriated Kupees out of a sum of 


Ru roperty of Government, entrusted to him for the 
daily , ynichens of r bkone for feeding camels in his charge. 
No. 36. 
CHAarGE-SHEET. 


a 


The accused, No. » Ist class Sab-Assistant-Surgeon, » Indian Seo. 81 (a). 
Subordinate Medical Department, i is charged with— 
Dishonestly misappropriating military stores, the property of Govern- 
ment, entrusted fo him, 
, 2 


First © of 
Sec, 81 (a ° 


Second charge. 
See. 80 
(Alternative). 


Bec. 81 (5). 


Seo. 81 (¢), 
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in that he, at » between and 
appropriated the undermentioned ‘military stores, tha 
ernment, of which he was in charge as Sub-Assistant 


, dishonest] a 
roperty © v~ 
Bateeon in Sub- 


Medical charge of No. Field Ambulance, vis.— 
» value 9 
» value » 
» value 5 
No. 87. 
CHARGE-SHEEZT. 
The accused, No. » Havildar, Regiment, is charged with— 


Dishonestly misappropri iting ammunition, the property of Government, 
entrusted to him, 
in that he, at ,on » dishonestly misappropriated twenty rounds 
of ball ammunition, the property of Government, value . which had 
been entrusted to his charge for the target practice of the casuals of the 

Double Company, Regime=t. 
An act prejudicial to good order and military discipline. 

in that he, at , on , through neglect lost twenty rounds of ball 
ammunition, the property of Government, value ,» which had been 
entrusted to him for the target practice of the casuals of the Double 
Company, Regiment. 


No. 38. 
CHARGE-SHEET. 


The accused, No. , Jemadar, Regiment, is charged with — 

Dishonestly receiving military stores, the property of Government, 
knowing the same to have been dishonestly misappropriated by a person 
to whom they were entrusted, 
in that he, at , on » dishonestly received from Quartermaster- 
Havildar and applied to his own use, six pieces of flannelette, 
value , the property of Government, which he knew to have been 
dishonestly misappropriated by the said Quartermaster-Havildar to whom 
they were entrusted. 


No. 89. 
CHARGE*SHEET. 


The accused, Nc. » Sepoy, Regiment, is charged with— 
Waljully destroying Government property entrusted to him, 
in that he, at » on » wilfally destroyed by breaking it up one 
heliograph, value »the property of Government, which had been en- 
trusted to him for his use as a regimental signaller. 


No. 40. 
CHARGE-SHERT. 


The accused, No. » Sepoy, Regiment, is charged with— 
Pr ssiornnetila theft in respect of the property of a person subject to 
stary law. 
in that he, at on — , committed theft in respect of a watch the 
property of sepoy in the same Re giment. 


Dishonestly receiving, knowing tt to 6e stolen, the property of a 
erson subject to military law, : 

n that he at the A trap and on the day aforesaid was in possession of a 

watch stolen from the said which he knew to have been stolem 
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No. 4), 
CrarGce-SHenr, 
sal madeeerre ae ft » Sepo ys f the Regiment 3 io ouarged ars 820, 91 (4). 
ommatti in respect o property of Government, 
in that he, at ea a » committed theft in respect of one M. L. E. 
Rifle, value » the property of Government. 
No. 43. 
Oxanes-Suuzt, 
The accused, No. » Sepoy, Regiment, is charged with— First charge. 
Dishonestly retaining knowing st to be stolen the property of Government, Sec. 31 (6). 
in that he, at , on » was in unlawful poseession of twenty fired 


rifle cartridge-cases, the property of Government, which he knew 5 have 
been stolen. 


An nd prejudicial to good order and milttary discipline, 
in that he, at , on , was in unauthorised possession of twenty Second charge. 
fired rifle cartridge-cases, the property of Government. fale Tad re). 


No. 48, 


CHABGE-SHEET. 


The accused Ressaldar Regiment, is charged with— 
Such an offence as is mentioned sn clause (f) of mhion thirty-one of the Sec. 81 (/). 
Indian Army Act, with intent to defraud, 
bea ae sg ai , on or about the » when commanding L. A. squad- 
ent, with intent to defrand, caused the sum of to 
be eeaielerond 4 from the half squadron grain ‘account to his own private ; 
account with the half squadron bania (ame). 


No. 44. 
CHARGE-SHEET. 


The accused, No. Havildar, Regiment, is charged with— Sec, 81 (/). 
Buch an offence as ts mentioned in clause (f ) of section thirty-one of the 
anus Army 4ct, with intent to defraud. 
n that he, at ,on » having received a Lieutenant A B 
Ropiment a cheque for Rupees payable to the Mess President, 
Regiment, irregularly cashed the same at the Regimental Treasure 


Chest, Regiment and fraudulently misappropriated the proceeds, 
namely, Rupees . 
No. 45. 
CHarcE-SHEET. 


The accused, No. Havildar, Reziment, is charged with— Seo, 81 (/). 
Such an offence as is mentioned tn clavse (f) of section thirty-one of 
the Indian Army Act, — intent to cause wrongful loss to a person, 
in that he, at » with intent to cause wr ul loss to 
Sepoy debited ¢ the said sepoy in the soquittance rol of 
mee: iment, with a deduction of Rupees 
on account of clothing which deduction he did not credit to the said 
sepoy’s clothing account. 


No. 46. , 
Crancu-Suusr, 
The accused, No. Serr: Regiment, is charged with— Sec, 81 (g). 


alingering, 
in that he, » (Setwee ) wit 
the Sntention of evading @ his duties as a soldier counterfeited dumbness. 


Bec. 81 (g). 


Sec, 81 (9). 


flec. 81 (A). 


First charge. 
Sec, 31 ha 


ge charge, 
Sec. 31 (£) 
(Alternative). 


See. 83. 
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s No. 47. 
Oxuance-SHEET. 
The accused, No. » Sepoy, pa, hag is charged with— 
Feigning disease in himself, 
in that he, at » pretended to Captain » Indian 


Medical Service, that he was suffering violent pains in the head and down 
his back, whereas he was not so suffering. 


No. 48 
CHABRGE-SHEET. 
The accused, No. , £ep Regiment, is charged with— 
Intentionally delaying his cure, 
in that he, at , when under medical treatment for a 


wound in hie leg, comoved the bandages from the said wound with intent, 
thereby to delay his cure and did thereby delay his cure. 


No. 49. 
CHARGE-SHERT. 


The accused, No. » Sepoy, Regiment, is charged with— 
Voluntarily causing hurt toa person wth intent to render that person 
unfit for service, 
in that he, at , at the request of Sepoy 
cut off the trigger Airor of the said ‘sepoy with intent to render him 
unfit for service. 


No. 50. 
CuarcE-SHEET. 
The accused, No. » Sepoy, Regiment, is charged with— 
lommitting an ee ofan unnatural kind, 
in that he, at » on > committed an unnatural offence on the 
person of » a sepoy in the same regiment. 


Attempting to commit an offence of an wnnatural kind and doing an act 
towards ris commission, 
in that he at , on , attempted to commit an unnatural 
offence on the person of » & sepoy in the same regiment, and did an 
act towards its commission, that is to say (describe the act). 


No. 51. 
CuancE-SHEET. 
The accused, No. » Sepoy, Regiment, is charged with— 
ntozication, 
in that he, at , on , [when on duty (specify duty) or 
having been previously warned for duty (spectfy duty) ] was intoxica 
No. 52. 
CHaRGE-SHEET. 
The accused, No. » Sepoy, Regiment, is charged with— 


Negligently sujfering to escape a person taken in arme against the Biate, 
ced ssacguif hts charge, 

in that he, at ,on » when posted as a sentry over 

B a person taken in arms against the State, 


A 
‘negligently suffered the said A B to escape. 
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No. 58. 
Oxancz-SHEert. 


The accused, No. » Havildar, Regiment, is charged with— Sec. 34 (a). 
When in command of a guard refusing to recewe a person duly commii- 
ted to his charge, 
in that he, at , on 
of the Regiment, refused to receive Sepoy » who 
ree a into confinement by Jemadar and duly committed to 
s charge. 


» when in command of the quarter guera 


. No, 54, 
CHARGE-SHEET. 


The accused, No. , Havildar, Regiment, is charged with— See. 84 (6). 
Releasing without proper authority a person placed under his charge, 

in that he, at » on , when in command of the quarter guard 
the Regiment, without authority released Sepoy : 

who was confined in the said quarter guard. 


No. 55. 
CHARGE-SHEET. 
The accused, Subadar, Regiment, is charged with— Sec, 34 (ec). 
When in military custody leaving such custody before being set at liberty 
by proper authority, 
in that he, at » on » when under close arrest in his quarters 
went to the Bazaar. 
No. 56. 
Crarce-SHEErT. 
The accused, No. » Naick, Regiment, is charged with— Bec. 35 (a). 
Committing eatortion, 
in that he, at , on » by threatening to make a false report to 
the officer commanding their company to the effect that Sepoys 
and had cominitted an unnatural offence together, extorted 
Rupees from each of the said sepoys. 
No. 57. 
OnARGE-SHEET. 
The accused, No. ’ Sepoy, Regiment, is charged with — Sec, 85 (8). 
In time of peace committing house-breaking for the purpose of plunder- 
sng, in that he, at » on » broke into tho house of for 
the purpose of plundering. 
No. 58. 
: Cxanan-SuEert. 
The accused, No. , Driver, Mule Corps, is charged with— See. 85 (0). 
Designedly ill-treating an animal used in the public service, 
in that he, at » between the and , designee 
ill-treated Mule No. by placing a stone under its saddle, 


thereby causing a sore back. 


Bee, 85 (4). 


Bec. 96 (e). 


Bec. 86 (a). 


Bae. 96 (ce). 


Sec. 96 (d). 
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No. 59. 
Cuarcr-SHEsr. 
The accused, No. » Sepoy, Regiment, is charged with— 
Making away with his clothing, 
in that he, at , on » Sold his great coat to for three 


rupees. 
Wote,—If the man’s kit had not, by Regulations, become his own property the value 
of the great coat should be entered in the particulars. 


No. €0. 
CHARGE-SHEET, 


The accused, No. , Sepoy, Regiment, is charged with— 
: Losing by neglect hie clothing and regimental necesaaries, 
in that he, at » on » was deficient of cne khaki blouse, one 
button brash and one dhurrie. 
Wote.~See note to Charge No. 69 for difference in particulars if the man’s kit had 
not yet become his own property. 


No. 61. 
CHABGE-SHEET, 


The acoused, No. , Sepoy, Regiment, is charged with 
Making a false accusation against persons subject to military law know- 


ing such accusation to be false, 

in that he, at » on , when appearing before Colonel 
A. B. commanding the Regiment, to answer for 
an offence, used language to the following effect, that is to say, “ Major 
O, the double company commander, takes no interest in his work and is 
entirely in the hands of the Native Officers who in their turn take bribes 
all round and allow no one, without a bribe, to approach the Major 
Sahib,” well knowing the said statement to be false. 


No 62. 
OHA RGE-SHEET. 


The accused, No. » Sepoy, Regiment, is charged with— 
Attempting to obtain for a person a pension bya false statement which 
he knew to be false, 


in that - ay , on aes when eed By Major A. a vi 
Regiment, who was investigating a claim amily pension preferr 
0. inhabitant of 7 riated that he aay the said § i 
be the father of late Sepoy D. Regiment, well knowing such 
statement to be false. 
No. 68. 
Oxuane@r-SHEET. 
_ The accused, No. Havildar (Quartermaster-Havildar), Re- 


Knowingly ishing @ false return of clothing in his charge belong- 
ing to a person inthe army, ; 
in that he, at , on , ina return of Se a ake 
orcad to Lieutenant-Colonel A B commanding the 
giment, furnished by him to Lieutenant and Quartermaster 
C D Regiment, shewed 154 suita of khaki clothing, value 
Bupees or thereabouts as in store on (date), which statement 
was, as he well knew, false. 


be mental is technically the property of the Commanding Officer, and 
should bo 80 oe : 
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No. 64, 
CHARGESHEET. 
The accused, No. » Sepoy, Regiment, is dwith— Seo. 387, 


Making a wilfully false « answsr to a question set forth in the prescribed 
form of enrolment which was put to him by the enrolling officer before 
whom he i ta for the purpose of sly) enrolled, 
in that he, a » on » when he appeared before Major A. 

KB, » an ae me for the purpose of being en- 
rolled for service in the giment, to the question put to him, 
“Have you ever served in the Army?” answered “No” whereas, he 
served, as he well knew, in the Regiment. 


No. 65. 


CHARGE-SHEET. 


The accused, No. , Sepoy, Regiment, is charged with— Sec. 88 (6). 
Intentionally offering an insult to a court-martial whilet stiting, 
in that he, at on » when being tried by general court- 
martial, said in a loud tone “It i no use my ages a | defence, the 
court have been told by the General to convict me an course they 
will” or words to that effect. 


No. 66. 
Cuarcs-SHEert. 
The accused, No. » Sepoy, Regiment, is charged with— Sec. $8 e¢). 


Having been duly awed before a court-martial, making a false state- 
mont which he knew to be false, 


in that he, at » when examined as witness before a 
court-martial, stated on > eaaitl affirmation that Sepoy Regiment, 
the person charged before the eaid court, was in his, the witness’s, com- 
pany in the lines at » between 4 and 5p.mM.on_ , which statement 
was, as he well knew, false. 
No. 67. 
CHARGE-SHEET, 
The accused Subadar, Regiment, is charged with— Seo. 39 (a). 


if Behaving in a manner unbecoming the position and character of an 
oycer, 


in that he, at » when orderly officer of the day, when 
it was reported to him ‘that Sepoy A. B. had armed himself 
with a rifle and ammunition, and run amok defying anyone to arrest 
ete did not goto the spot, nor take any prompt or adequate measures 

capture, eer or shoot down, or cause to be captured, disarmed or 


ites own the said A. B » either on receiving the report, 
or even subsequently when he became aware that the aforesaid A. B. 
had fired at and wounded Lieutenant C. D. of the same 
regiment. 
No. 68. 
OnAERGE-SHEET. 
The accused, No. Srd Class Sub-Assistant Surgeon, Indian Sec. 89 (a). 
Subordinate Medical Department, is charged with— 


Behaving inu manner unbecoming the position and character of a 
warrant officer, % 
in that he, at when in subordinate charge of the 
Cholera Camp at that station, throngh cowardice absented himself from 
his duties and absconded to his home at in the District, 
hereby endangering the lives of the patients under his care. 


Bec. 80 (6). 


Sec. 89 (e). 


Bec. 99 (9g). 


Seo. 39 (A). 


First charge, 
Sec. 99 (#). 


Seeond e 
c. 80 (€). 
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No. 69. 
Onares-SHERtT. 


The accused, No. » Havildar, Regiment, is charged with— 
. dead a person subject to the Indian Army Act being his subordinate 
wn TANK, 


in that he, at » on » when drilling a squad of recruits 
a Sepoy of the same Regiment on the shoulder with a pace- 
ok. 
No. 7°. 
Crarcz-SHEET. 
The accused, No. » Ist class Sub-Aseistant Surgeon, Indian 


Subordinate Medical Department, is charged with— 
Attempting to commit suicide and doing anact towards the commie 
sion of the same, 


in that he, at » on , attempted to commit suicide by taking 
strychnine. Z 
No. 71. 
CHarnGr-SHEBET. 
The accused, No. » 8rd Class Sub-Assistant Surgeon, Indian Sub- 


ordinate Medical Department, is charged with— 

Accepting for himself a gratification as a motive for procuring leave 
of absence for a person +n the service, 
in that he, at » On , accepted the sum of Rupees from 
Sepoy Regiment asa motive for procuring leave of absence for 


the said sepoy on medical grounds. 


No. 72. 
CHARGE-SHEET. 
The accused, No. , Havildar, Regiment, is charged with— 
Neglecting to obey Regimental orders, 
in that he, at » on » neglected to obey Regimental Order 


No. » Gat , which requires the non-commiesi: ned officer in 
charge of ammunition to return all fired cases to the magazine immediately 
on hisretarn from the Range, by failing to return the fired cases of the 


casuals of Compary until four hours or thereabouts efter his 
return. 
No. 73. 
Cuarcr-SHEeEr. 
The accused, No. » Jemadar , Regiment, is charged with— 


An act prejudicial to good order and milttary discipline, 

in that he, at » on » when Superintendent at the butts 
during the repetition of Musketry Practice No. » by certain 

8 of his regiment, wilfully caused it to be signalled to the firing 
point that four foir hits had been made on No 8 target, whereas actually 
only one fair hit and one ricochet had been made on the said target, as 
he well knew. 

An omission prejudicial to good order and military dtecipline, 
in that he, at » on , when Superintendent at the butts on 
the occasion mentioned in the first charge, omitted to exercise roper 
care in checking the targets, and thereby caused it to be signell to 
the firing point that four fair hits had been made on No. 8 target, 
whereas actually only one fair hit and one ricochet had been made on 
the said target. 
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No. 74. ; 
CHARGE-SHERT. 
The accused, No. » Naick, Regiment, is charged with— See. 89(‘). 
An omission prejudicial to good order and matory discipline, 
in that he, at , after being duly warned by Havildar 
to parade the defanlters at 8 P.M. on that day, omitted to do 


Note.—This form of chargeis applicable when wilful disobedience is 
not imputed. 


No, 75. 
CHARGE-SHEET. 


The accused, No, , Duffadar , Regiment, is charged with— Sec. 89 (+). 
An creation prejudicial to good order and vulitary discipline, 
in that he, at » between the and » when in charge of 
the Government forage in the Rukh, omitted to exercise a 
roper supervision over the operations of grass-cutting aud stacki 
erein, and the issue of grass therefrom, and by such omission caused a 


loss to Government of Rupees or thereabouts. 
No. 76. 
CHARGE-SHEET. 
~ The accused, No. Regiment, is charged with— See. 40. 


Abstment within the meineeg raft ihe Indian Penal Code of an offence 
pencnons under the Indian Army Act, 


that he, at , on » when aiitey over the Fort Magazine 
Guard between 8 A.m., by omitting to keep on the alert, intentionally 
aided Sepoy of the same regiment to steal one box of ammunition 
value , the property of Government, and thereby abetted 


within the mening of the Indian Penal Code an offence punishable under 
section $1 (d) of the Indian Army Act. 


Note.—If there is any doubt as to the assistance being intentional, an 
alternative charge under section 39 (+) may be added. 


No. 77. 


CnaRGE-SHEET, 


The accused, No. , Sepoy Regiment, is charged with— Sec. 41. 
In a place beyond British Thdva committing a civil offence, that 4s 
to say, “ rere causing grievous hurt ” 


in that he, at » OD » in the territories of His Highness 
the Maharaj a@ of » by beating a villager named with a 
heavy stick broke, the arm of the said ‘ 
No. 78. 
CHARGE -SHEET. 
The accused, No. ; Sepoy, Regiment, is charged with— 5¢. 4. 
Committing murder eoaine a person subject to military law, 
in that he. at » bycausing the death of Subadar 
Regiment, committed "nnrder: od 
é No. 79. 
CHaRGE-SHEET. 
The accused, No. » Sepo Regiment, is ch with— See, 42. 


Attempting to commit murder aoeted a person subject to mititary law, 


Bec, 3 
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+ he, at fired two shots from a rifle at 
Jemadar ; Regiment, with intent to kill him, and thereby wounded 
the said Jemadur in the right breast and left thigh. 

No. 80. 
CHARGE-SHEET. 
The accused, No. » Sepoy, Regiment, is charged with— 
Voluntarily pen nente pete against @ person subject to MS Secs law, 
in that he, at » voluntarily caused hurt to Sepo 


Rogan by striking ‘him on the shoulder aud head witha Flubbed 
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THIRD APPENDIX. 
FORMS AS TO COURTS-MARTIAL. 


Forms For AssEMBLY oF CouRTsS-MaRrisL. 


No. 1.—General and District. 


Form of order for the Assembly of a General [or District] Court- 
Martial under the Indian Army Sct. 


Orders by 
Commanding the 
(Place Date) 
The detail of officers as mentioned below will assemble at 
on the day of 
for the purpose of trying by a 


court-martial the accused person (persons) named in the margin [and 
such other person or persons as may be brought before them.] t 
[ Seven officers are not, due regard being had to the public service, 
available, } 
The senior officer to sit as President. 


MEMBERS. Note— 
WAITING MEMBERS. hy ate der 
Jupcz-Apvocars [ or Superintending Officer]. aaationed be 
is appointed Judge-Advooate namo, or the 
[ or Superintending Officer.] ranks and the 
[ INTERPRETER. ent may alone " 
is appointed interpreter]. be nam 


The accused will be warned, and all witnesses duly required to attend. 
The proceedings (of which only one copy is required) will be forwarded 


Signed this day of 
A. B. 


No. 2.—Summary General. 
[ See combined form for assembly and proceedings, below.] 


No. 3.—Declaration for Suspension of Rules. 


Form of Declaration of Military Ewigencies or the Necessities of Discupline 
under Rule 25. 
In my opinion Noses exigencies, namely (state them)] render a. ved eee 


i sible] to observe the provisions of rulest the 
Etampoesitte! by court-martial assembled pursuant paige 
to the order of the ient.] 
t State the rule 
Signed at this day of ax cemot be 
obse 


rved, 
{ Instruction.—Thts declaration must be signed by the officer whose (See Rule 26.) 
opinion is given, and will be annexed to the proceedings. Jt should not be 
included in the Convening Order but should be a separate document.) 


* Fore insert 
N 0. , Rank, 
Ne and 


Regiment, and 
(if ony). 


pares 


Name and 
Regiment (if 
any). 
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FORMS OF PROCEEDINGS OF COURBTS-MARTIAL. 
orm of Proceedings of a General (or District) Court-Martial (including 


some of the incidents which may occur to vary the ordinary course of 
procedure, with Instructions for the guidance of the Court). 


PROCEEDINGS OF A sf held at 


on the day 
by order of 
, dated the day of 
19. 
PRESIDENT. 
Rank. Name. Regiment. 
MEMBEBS. 
Rank. Name. Regiment. 





, Judge-Advocate, [or Superintending Officer], 


[ == Interpreter, | 
of*————- 
o’clock the trial commences. 


(1) The order paper tae the Court is read [orally arr ai spt 
[a copy thereof], is mark 

president [judge-advocate or superintending officer], and atteched to the 
proceedings. 


The charge-sheet and thd summary of evidence are laid before the Court, 


[Instruction.—All documents relating to the Court, or the matters before 
it, which are intended to form part of the proceedings (such as an order 
Has ugheid military exigencies, or a letter answering any question referred 

he convening officer) at whatever period of the trial they are received 
should be read in open Court, marked so as to identify them, signed by the 
president a la or superiniending officer), and attached to the 


PB 


at 





The Court satisfy themselves as provided by Rules 81 and 82. 


2 
spas a8 prosecutor, and takes his place. 


The above-named, the accused, is brought before the Court. 
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; VARIATION. 


appears as counsel for the prosecator. 
appears to assiat [or as counsel for] the accused. 
The names of the president and members of the Court are read over in 
the hearing of the accused, and they severally answer to their names. 


Do you object to be tried by me as president, or by any of the officers té 
whose names you have heard read over P se Pretend 
( ] accusede 
No. Answer by 


{ Instraction.—The questions are to be numbered throughout consecutively rere 


ina single series, The letters Q. and A.in the margin may stand for 
Question and Answer respectively. ] 


VARIATIONS. 


CHALLENGING OFFICERS, 


Answer.—I object to 

Question to accused.—Do you object to any other person P 

(This question must be repeated until all the objections are ascertained.) 
Answer— 


mach to accused. What is your objection to (the junior officer objected 
0 


Answer by accused. 


The accused in a of his objection to » requests 
ission to &o., &c. 
is called into Court, and is questioned by the accused. 
The Court is closed to consider the objection. 
Decision.—The Court disallow the objection. 


The Court is re-opened, andthe above decision is made known to the 
accused. F 


Or, 
Decision.—The Court allow the objection. 


The Court is re-opened, and the above decisionis made known to the 
accused. 
retires. 
Fresh Member.—* takes his place asa member 
of the Court. : weet 


He appears to the Court to be eligible and not disqualified to serve on “as*mer?: 
this court-martial. 


Question to accused.—Do you object to be tried by 
(the fresh member) ? 


Answer.— 

(If he objects, the objection will be dealt with in the same manner as the 
former objection.) 

Question to the accused.— What is your objection to (the junior 
of the officers objected to) P 

(This objection will be dealt with in the same manner as the former 
objection. 

The Court adjourn for the purpose of fresh members being appointed, 

or, 
‘The Court is of the opinion that,in the interests of justice and for the 


d of the service, it is inexpedient to adjourn for the purpose of fresh 
siemibers being appointed, because [here state the reasons). 
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At o’clock on the Court resnmed their proceedings, 
and an order appointing fresh officers is read, marked 
and attached to the proceedings. 

The Court satisfy themselves with respect to such fresh officers as 
provided by Kule 31. 

[Instroction.— The ure as to challenging fresh officers, and the 
procedure, if any objection is allowed, will be the same as above.) 

The president and members of the Court, as constituted after the above 
proceedings, are as follows :— 


PRESIDENT. 

Rank. Name, Regiment. 
MEMBERS. 

Rank. Name. Regiment. 


Tho president, members, and judge-advocate [superintending officer] are. 
duly sworn [or affirmed] (also any officer ea alah } 


[Instruction.—(1) The wiinesses tf in Court, other than the prosecutor, 
should be ordered out of the Court at this stage of the proceedings. 


Question tothe = (2) Aleo any interpreter and short-hand writer should be now sworn.] 
accused r 
A Do you object to as interpreter P 





[ Instruction.—JIn case of objection the same procedure will be followed 
asin the case of an objection to a member of the Court.] 


Do you object to as short-hand 
writer? 





[Instruction.—In case of objection the same procedure will be followed 
as in the case of an objection to a member of the Gourt.| f 


OCxance-SHRET. 


Charge-eheet. (8) The o heet is signed by the president, [judge-advocate 
superinten officer] marked §_ and annexed to the ing 


The aceused is arraigned upon each charge in the abovementioned. 
charge-shéet. 
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Are you guilty or not guilty of the [first] charge against you, which Qxestion te the 
you have heard read P cecused. 





4. 
Eaphecier par riflede there is more than one charge the forsgoing question 
ney on ae after each charge ts read, the number of the charge being 
stated, 





Instruction.—If the accused pleas guilty to any charge, the provistons 
of Rule 42 (B) must be complied with, and the fact that they have been 


complied with must be recorded. | 
VARIATIONS. 
The accused objects to the charge. ; 
What is your objection P Geese tothe] 
The Court is closed to consider their decision. Decision. 


The Court disallow the objection [or, the Court allow the objection, 
and agree to report to the convening officer). 


The Court is re-opened, and the above decision is read to the 


accused. 
The Court proceed to the trial [or adjourn]. _ 
The accused pleads to the general jurisdiction o* the Court. pi ri dallas 
What are the grounds of your plea ? bien to the 
A. 
Do you wish to produce any evidence in support of your plea P ‘ 
Witness is examined on oath [or affirmation]. 4. 


[Instruction.—The examination, etc., of the witnesses called by the Witnesses. 
accused and of any witnesses called by the are in reply, 
will proceed as directed below 1n paragrap @) and (6). ) 
otaes will be entitled to reply after all the evidence is 
guven. 


The Court is closed to consider their decision. 


‘he Court allow (or overrule] the plea [or, resolve to refer the Decteton. 
point to the convening authority, or decide specially that. 


The Court is re-opened, and the above decision is read to the 
accused 


The Court proceed to the trial [or adjourn]. 





VARIATION. 
Accused, besides the plea of guilty [or, not guilty], offers a plea Pies tx bar of 
in bar of trial. Question re 
What are the grounds of your plea P aecxeed. 
Do you wish to produce any evidence in support’of your plea P é. 
Witness examined on oath (or affirmation]. A. 


[Instruction.—The examination, efc., of the witnesses called by the Iitnesses. 
accused, and of any witnesses culled by the prosecutor in reply, 
will proceed as directed below in paragraphs (5) and (6). 
prosecutor will be entitled to reply after all the evidence ts given. 


The Court is closed to consider their decision. 


Rafusal to 
plead, 


Question to the 
7 gee 


The Court allow the plea and resolve to adjourn [or to proceed 
to the trial on another charge] [or the Court overrule the plea}. 


The Court is re-opened, and the above decision is read to the 


accused. 
The Court adjourn [or proceed with the trial on another charge [or 
proceed a= the trial]. 


As the accused does not plead intelligibly [or refuses to plead to the 
above charge, or does not plead guilty to the above charge] the Court 
enter a plea of “not guilty.” 


PROCBEDINGS ON PLEA OF GUILTY. 


(4) The accused [number , rank name 
regimen is found guilty of the charge [all the charges] 
or 


is found guilty of the charge, and is found not guilty of the 
charge. 


[Instruction.—If the trial proceeds upon any charge to which there is a 
plea of not guilty, the Court will not proceed upon the record of the plea 
of guilty until after the findina on those other charges; and in that case 
the Court will be reopened and the charge on which the record is guilty 
must be read to the accused again. 


The accused may in accordance with rule 44 (B) make any statement 
he wishes in reference to the charge]. 


The summary of evidence is read, [orally translated] marked 


signed by the president [judge-advocate or superintending officer], and 
attached to the proceedings. 


{Instruction—If there is no summary of evidence, sufficient evidence 
to enable the Court to determine the sentence and to enable the confirming 
officer to know all the circumstances connected with the case will be taken 
as in paragraph (5). No address will be allowed. | 


VARIATION. 


The Court being satisfied from the statement of the accused [or 
the summary of evidence, or otherwise], that the accused did 
not understand the effect of the plea of “guilty” alters the 
record and enters a plea of “ not guilty’’. 


[Instruction.—7 he Court will then proceed in respect of this charge 
as in paragraph (5). 

Do you wish to make any statement in mitigation of punishment P 

No or 

The accused in mitigation of punishment says [or if the statement is 
an writing, hands in a written statement, which is read pores translat- 
ed), marked » Signed by the president, [judge-advocate 
or superintending officer] and attached to the proceedings]. 

raed ea the statement of occused is not in writing, and ts 
delivered ty himself, the material portions should be taken down in the 
first person, and as nearly az possible in his own words, 

If the statement ia not in writing and not delivered by the accused 
himeelf the material portions should be recorded. 

In either case any matter which ta requested by or on behalf of the 
accused to be recorded should be recorded, and care must be taken, whether 


a requert is made or not, fo record every point brought forward in mttiga~ 
tion of punishment. ] : sha 7 


VARIATION. 
The Court give permission to the accused to call witnesses to prove 


his above statement that [here rpecify the statement which is 
to be proved}. 


Third Appendiz. 291 


[Instruction —(1) The esamination, etc, of witnesses called in 
purguance of this ar Pada will proceed in the same manner 

as under paragraph (6). 

2) The procedure as to sentence, recommendation to mercy, and Evidence as to 

7 confirmation will be ag in paragraphs (11) and (13)]. ; character 


Question fo the 
Do you wish to call any witnesses as to character ? aceused. 
Yes. [No] A. 


orth bee ea a The examination, étc., of witnesses as to character 
will proceed as in paragraph (6). 


(2) Evidence as to character and particulars of service will be taken 
as in paragraph (11). } 


PROCEEDINGS ON PLEA OF Not GUILTY. 


8(5) [ If the prosecutor makes an address.| The prosecutor makes 
the following address, [ or, if the address is written, hands in a written 
address, which is read, (orally translated) marked i 


, Signed 
by the president, (judge advocate or superintending officer) and attached 
to the proceedings |. 
{ Instruction.—Where the address of the prosecutor ta not in writing, 
the Court should record so much as appears to them material, and so much 
as the prosecutor requires to be recorded. } 
sa prosecutor proceeds to call witnesses- Deas 


First 
being duly sworn [{ affirmed ] is oxamired by "the for prosecution. 
prosecutor. 


* Here insert 
SSS ae, 
fa vaginas 
and appoinfmen 
e (tf a ), or 
Cross-examined by the Accused. other descrip- 
tion. 


Re-examined by the Prosecutor. 
Examined by the Court. 


His evidence is read to the witness. 


Instruction —The that rule 127 (B »(D) have bee: 
with shoul aerate (B), (0), (D) have been complied 


The witness withdraws. 


VARIATIONS. 


The accused declines to cross-examine this witness. 


[ Instruction. —In every case where the accused does not cross-exami 
a witness for tie provecution this statement is to be made, in order that xt 


may opens on the face of the proceedings that he has had the opportuni 
given him of cross-examination. ] opportunity 


uv 2 
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The Conrt, at the request of the accused, allow the cross-examination 
of the witness to be postponed. 
The accused [ o7 the prosecutor ] objects to the following question :— 


The Court is closed to consider their decision. 


The Cou:t overrule [ or allow ] the objection, and the Court is re- 
«pened and the decision announced. 


The witness, on his evidence being read to him, makes the following 
explanation or alteration :— 


Examined by the prosecutor as to the above explanation or alteration. 


Examined by the accused as to the above explanation or alteration. 


The prosecutor and accused decline to examine him respecting the 


above erlgnatiod or alteration. 
yp haedtiehlde being duly sworn, [ affirmed ] is examined by the prosecutor. 
(The examination, ucla of thie and every other witness proceeds as in 
Aacarinail the case of the first witness, 
; At o’clock the Court adjourn until o’clock on 
Second da as 
3: On the of 19 =, at o’clock, the 
Court re-assemble, pursuant to adjournment, present the same members 
as on the of . 
VARIATION. 


[ Instructions.—(1) If a member ts absent, and his absence will reduce 
the Court below the legal minimum and tt appears to the members present 
that the absent cannot attend within a reasonable time, the 
president or senior member present will thereupon report the case to the 
convening o 

(2) If the ‘piapeasicale or erintending officer is absent, and 
sient attend within a reasonable rit the Court will adjourn, and the 
tena will thereupon report the caseto the convening authority. (Bee 


le 90.) } 
Absent member. [ Rank—Name—Regiment ] being absent. 
[ The absence is accounted for. | 
A medical certificate [ or letter, or as the case may be] is produced, 
read, marked , and attached to the proceedings. 
The Court adjourn until ; 
or, 
rosen not less than the legal minimum. 
samaber. thet trial is | is eee with. c : 
An order bearing date appt i to act as Judge- 
New Ju Advocate in the vee of : »is read, marked 
py belo the president [ judge-advooate ] and attached 
fe — ho proceediogs, an bel the new Judge-Advocate daly eworn 


% 


Third Appendiz. 298 


The trial is prc@zeded with. 


Instractions.—(1) Jf the Court, in consequence of the adjournment 
having been prolonged ly the senior officer on the spot, or ctherwise, do 
not mect on the day to which they previously adjourned, or tf the adjourn- 
ment was until further orders, the words “pursuant to adjournment ” will 
be omitted from the above form, and the cause of their meeting at the 
above time will be entered in the proceedings. 


(2) If the place of meeting has been altered by orders or otherwise, the 
place of meeting and the rerson for meeting at that place will be entered 
tn the proceedings. | 


Examination (cross-cxamination) of continued. 


The prosecution is closed. 





DEFENCE. 
Do you intend to call any witness in your defence? Question to 
Yes. [No ]. Pe ‘ 
Is Le a witneas as to character only ? Q: 
A. 
VARIATION. 
f If the accused is defended by counsel or by an officer having th 
rights of counsel. 
Do you wish to make any statement in addition to the address made 
by your counsel [ or ]? 
(6) Instructions (I).—If the accused calla no witnesses to the facts 
of the case, adopt this and omit (7). 
(2) If the accused is defended by counsel or an officer having the riqhte 
of counsel and does not wish to make a statement in addition to the 
address of such counsel or officer, adopt this and omit (7). ] 
The prosecutor addresses the Court upon the evidence fer the prose- 
cution as follows [ or, if the address is written, hands in a written 
address, which is read (orally translated) marked , signed 
by the president (judge-advocate or superintending officer) and attached 
to the proceedings ]. } 
[Instruction.— Where the address of the prosecutor is not in writing the 
Court should record so much as appears to them material and so much as 
the prosecutor requtres to be recorded. ] 
Have you any thing to say in your defence? Question to 
cecused. 
VARIATION. 
The Court at the meanest cf the accused, adjourn until to 
evable him to prepare defence. 


The accused in his defence says 
written address, which is read (orally translated) marked 


, signed 
by the president (judge-advocate or superintending officer) and attached 
to the proceedings Me J ) 


ction.—If the address of the accused is not in writing and is 
delivered by himself, the material portions should be taken down in the 
first person, and as nearly as possible in his own words. 


Tf the address is not in wriling and not delivered by the accused himself 
the material portions should be recorded. 


[or hands in a 


204 ARMY ACT RUIAM. 


In either case any matter which ts requested by or on behalf of the 
accused to be a should be recorded, and care must be taken, whether 
@ request is made or not, to record every point brought forward in the 
defence or in mitigation of punishment.]} 
First peas ta The accused calls the following witnesses as to character * 


saree poreee is duly sworn (affirmed). 


ol peri and Examined by the Accused. 


of resory (oy 

appotn U 
» or other 

Seen 








Cross-examined by the Prosecutor. 
Re-examined by the Accused. 
Examined by the Court. 


His evidence ia read to the witness. 
[Instruction.—The fact that Rule 127(B), (C), (D) have been complied 
with should be recorded. |} 


The witness withdraws. 


VARIATION. 


The prosecutor declines to cross-examine this witness. 


The witness, on his evidence being read to him, makes the following 
explanation or alteration. 


Examined by the acoused as to the above explanation or alteration. 


Examined Ly the prosecutor as to the above explanation or alteration. 


The accused and prosecutor decline to examine him respecting the above 
explanation or alteration. 


(7) (Instruction.— If the accused calls witnesses to the facts of the case, 
or tf an accused person, being defended by counsel, or by an officer having 
the righte of couneel, wishes to make a statement in addition to the 
address by such counsel or officer, then omit paragraph (6), and adopt (7).] 


Have you anything to say in your defence? 


VARIATION, 


The Court, at the request of the accused, adjourn until 
to enable him to prepare his defence. 

The acoused in his defence says [or ¢f his address 
isin writing, hands in a written address, which is read [orally tranalat- 
ed) marked , signed by the president [judge-advocate or enperin- 
tending officer] and attached to the proceedings. 
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[Fnstenctions.—(2) If the defence of the accwed te not in writing and is 
delivered by himself, the material portions should be taken down 1n the 
jirst person, and as nearly as possrble in his own words. 


(2) If the address 18 not in writing and is not delivered by the accused 
himself, the materral porlions should be recorded. 


(8) In ether case, any matier which 18 requested by or on behalf of the 
accused to be recorded should be recorded, and care must be taken, whether 
@ request 1s made or not, lo record every point brought forward wn the 
defence or an sniirgation of punishment. ] © Hore insert 

. is duly sworn [affirmed]. hée numer, 
: rank, name and 
Examined by the Accused. regiment, and 
appointment (if 
—————- — _ any) or other 
description. 











Cross-examined by the Prosecutor. 


Re-examined by the Accused. 


Examined by the Court. 


His evidence is read to the witness. 


[Instruction.—The fact that Rule 127 (B), (C), (D) have been complied 
wih should be recorded. | 


The witness withdraws. 


VARIATIONS. 
The prosecutor declines to cross-examine this witness. 


The witness, on his evidence being read to him, makes the following 
explanation or alteration. 








Examined by the accused as to the above explanation or alteration. 


Examined by the prosecutor as to the above explanation or alteration. 


The accused and prosecutor decline to examine him respecting such 
explanati. n or alteration. - 


Where the accused 18 defended by counsel or, an officer having the 
rights of counsel.) Tho accused makes the following statement in addi- 
tion to the address by his counsel [or }. (a) 


The prosecutor [by leave of the Court] calls witnesses in reply. 


The accused makes the following address [or,:f the add is ¢ 
writing, bands in a written address, which is road (orally translated) 
marked » Signe e president, (judge-advocate, or 
euperintending officer) and attached to ts paseedivies| at : 





a a a 
(a) The accused must » ake his statement at the close of the case 
ation and before the address by his counsel, See Ruless.. for the proge- 


Het guilty. 


Guilty. 
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The prosecutor makes the following rent (or, tf the reply tein writing 
hands ina written reply, which is read (orally translated) marked 

signed by the president (judge-advocate or superintending officer [and 
attached to the proceedings] ; 


or, 


The prosecutor declines to make a reply. 


[Instruction.— Where the reply of the prosecutor ie not in writing, the 
Court should record so much as appears to them material, and so much as 
the prosecutor requires to be recorded. 


If the address of the accused ie notin writing and is delivered by him- 
self, the ma/eric! portions should Le taken down tn the first person, and as 
nearly as possible in his own words. 


If the address iz not in writing and not delivered by the accused hime 
self, the material portions should be recorded. 


In either case, ony matter which is requested by or on behalf of the 
accused to be recorded should be recorded, and care must be taken whether a 
request ts made or not fo record every point brought forwardin the defence 
or in mitigation of punishment. ] 


VARIATION. 
The Conrt, at the request of the accused, adjourn until to enable 
the accused to prepare his address. 
The Court, at the request of the prosecutor, adjourn until to 


enable the prosecutor to prepare his reply. 


SUMMING UP. 


(8) The judge-ndvocate lands in a written summing up, which is 
read, [orally translated | marked 


[signed by the president], and attached to the proceedings. 


VARIATIONS, 
The judge-advocate and the Court think a summing up unnecessary. 
or, 


The Court, at the request of the judge-advocate, adjourn until 
to enable him to prepare his summing up. 


FINDING. 


(9) The Court is closed for the consideration of the finding. 


The Court find that the accused [No.— Rank—Name—Regimen?] is not 


guilty of the os 
charge [and honourably acquit him of the same], but is guilty of the 


is guilty of the charge [all the charges] : 


or, 
is guilty of the charge, and guilty of the charge with the 
a ae of the words [or with exception that] 


is not guilty of desertion, but is guilty of absence without leave from the 
sad to the , being a period of days; 
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[Instraction.—Any special finding allowed by section 86 of the Indian 
Army Act may be expressed in this form ; 


or, 


find that the accused did [Here set out such particulars in any enorge @8 Special Andings, 
the Court find to be proved}, but the Court doubt whether such facts 
constitute in law the offence stated in the charge, or in the 


charge, or in the charge, and therefore they find him guilty of 
the offence in such one of those ges as the facts in law constitute ; 


or, 


adjourn for the purpose of consulting the convening [oras the case may 
be, confirming] officer ; 


On re-assembly on the day of ,and on reading 
the opinion of » which is marked and annexed to the 
proceedings, find that the accused, etc. 


PBROCEEDINGs ON ACQUITTAL OF ALL THE CHARGES. 


(10) The Court find that the accused (No.—Rank—Name—Regimeni) : 
is not guilty of the charge [or all the charges. ]; Acquittal. 


or, 


is not guilty of the charge [or all the charges] and honourably acquit him 
of the same. 


Signed at , this : day of 

(Signature.) (Signature.) 
Judge-Advocate. President. 
[or Superintending officer.] 

VABIATION. 

The Court find that the accused (No.—Rank—Name—Regiment] is, by ty. 

reason of insanity, unfit to take his trial ; ? aetones 
is guilty of the charge or charges but was 


insane at the time of the commission of the offences specified in those 


charges. 


Signed at , this day of 
(Signature.) : (Signature.) 
Judge-Advocate. President. 
[or Superintending officer. ] 
Confirmed. 
At this day of 


(Signature of Confirming Authority.) 


PROCEEDINGS ON CONVICTION, 
Before sentence. 


(11) The Court being reopened the accused is again brought before it. 
—— is duly sworn [or affirmed]. 


Question.— What record have you to produce in proof of former convic- 
tions against the accused and of his character P pcr 





Sentence. 
Death. 


Transportation 
a COTS, 
7: dad pp go 
smple) tmpri- 
(and légary 
80 
confinement). 
Diemiseal. 
Suapension. 
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Answer by witness.—I produce a statement certified under the hand of 
the officer having custody of the regimental [or oer official] records. 

The statement is read, [orally translated], marked, ——— 
signed by the president [judge-advocate, or superintending officer], and 
attached to the proceedings. 
the accused the person named in the statement you kave heard 





Q.— Have Rh compared the contents of the above statement with 


the regimental [or other oficial] records P 
A. 


> eT they true extracts from the regimental [or other offictal] records 
and is the statement of entries in the defaulter sheet a fair and true 
summary of those entries ? 

A. 





Crogs-examined by the Accused. 


Re-examined. 


The accused declines to cross-examine this witness. 

[ Instruction.—Any further question will be put and any evidence pro- 
duced which the Court require ae tu any point respecting the character 
and service of the accused on which the Court desire to have information 
for the purpose of thevr sentence. 


At the request of the accused, or by the direction of the Court, the regi- 
mental or other official books, or a certified copy of the material entries 
ape must be produced for the purpose of comparison with the state- 
ment. 

the accused is entitled tocall the attention of the Court to any entries 
an the regimental or other oficial books, or wn the certified copy above 
anentroned, and to show that they are inconsistent with the statement. 


When all the evidence on the abore matters has been given the accused 
may address the Court thereon]. 


Question to accused. 
Do you wish to address the Court ? 
Answer. 


The Court is closed for the consideration of the sentence. 
SENTENCE. 


Tho Court sentence the accused (No.—Rank -Name —Regiment). 
(a) to suffer death by being hanged by the neck until he be dead 
for to suffer death by being shot to death]. 


(b) to Tee transportation for the term of years [or for 
ife]. 


(c) to suffer rigorous estan imprisonment for ——-———years 
months or days] [of which _ _ __shall te in solitary 
confinement. } 


(d) to be dismissed from the service. 
{e) to - suspended from rank pay and allowances for a period 
Oho ey 
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<f) ta bee yr to a lower grade [or class] of warrant officer, that Reductfen. 
to———— 
3 








or 
to be reduced to the rank of : [or to the ranks]. seas 
{g) to take rank and precedence as if his appointment tothe rank pit reid - 


[grade or olass] o os bore 


{h) to forfeit _ past service for the purpose of_______; or Forfettures 
to forfeit ——good conduct [service] bad it] : 
attached thereto ; oe : Sey ere eee 
to forfeit the (state medal, clasp and decoration, or any of them, 
which ts to be forfeited) with any annuity or gratuity attached 
to forfeit ‘all 
o forfei arrears of pay and allowances and other publi 
; money ane A peor at the ue of his ee 3 or ee 
o be put under stoppages of pay and allowances until he |} , 
made good the value of the oe articles, es aecees: Perea: 
[or until he shall have made good the sum of—-- -— in 
respect of é moe the circumstances in respect of 














which the same ts awarded) ] 
(1) to suffer a corporal punishment of — - lashes. Gyrvoral 
puntehment 
lashes. 
RECOMMENDATION TO MERCY. 
The Court recommend the accused to mercy on the ground that 
SIGNATURE. 
Signed at , this day of 19 . 
(Bignature.) (Bignature.) 
Judge-A dvocate. President. 
{or superintending officer. | 
REVISION. 
day of » Reveston. 


(12) At , ou the 
at o’clock, the Court re-assemble by order of 
for the purpose of re-considering their 


Present, the same members as on the 


VARIATION. 


[Instruction.—If a member tz absent and the absence will reduce the 
Court below the required minimum, and it appears to the members present 
that such absent member cannot attend within a .reasonable time, the 
president, or, in his absence, the senior member present shall thereupon 
report the case to the convening officer.] 


[Rank, name, regiment] being absent. Absent member. 
[The absence is accounted for.} 


A medical certificate [or letter, or as the case may be] is pro- 
duced, read, marked 
and attached to the proceedings. 


There being present [not less than the 
required minimum] members the Court proceeds. 
The letter [order or memorandum] directing the reassembly of the 
Court for the revision, and giving the reasons of the confirming authori 


for requiring a revision of the finding [finding and sentence] [or sentence 
is peat marked , signed el the president [judge-advocate or 
superintending officer] and attached to the proceedings. 
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ion.—If the confirming authority eo orders, additional evidence 
y be taken on Revision: such evidence will be taken az in paragraphs 
(5) rona (6).) 
Revised Anding. The Court having attentively considered the observations of the con- 
firming authority, and the whole of the proceedings : 


(a) do row revoke their finding and sentence, and find 
and sentence the accused to, 


Sentence. (t) oe anes revoke thcir sentenco, and now sentence the accused, 
etc., ete., 
or, 
(c) do now respectfully adhere to their sentence [or finding and 
sentence. | 
Signed at , this day of 19 
(Signature.) (Signature.) 
Judge-Advocate. President. 
{or Superintending officer. | 
CONFIRMATION, 
Confirmation. (18) Confirmed, 
or, 


Confirmed. Idirect that the sentence of rigorous imprisonment shall 
be carried out by confinement in military custody, 


or, : ‘ 
I vary the sentence so that it shall be as follows , and confirm 
the findine and the sentence as so varied, 
or, 
I confirm the finding and sentence of the Court, but mitigate (remit, 
or, commate 1 
or, 
[Where si is necessary to confirm the special finding on several alterna- 
tive charges. ] ° 


I confirm the finding on and 
charges, a Iconfirm the special finding relating to the and 
es, and declare that that finding amounts to a finding of 
guilty on the charge, and of not guilty on the and 
charges. 
I confirm the sentence but mitigate [remit, or commute] ; 
or, 


[Where the confirming officer desires partly to reserve his confirmation] 
I confirm the finding of the Court on the 


and 
charges and reserve for confirmation by superior authority the finding on 
the and charges, and the Bravos 


or, 


I confirm the findings of the Court, tut reserve the sentence for 
confirmation by superior authority ; 


I confirm the findings of the Court, and the sentence of the Court as to 
and reserve the sentence so far as it for 
ce: nfirmation by superior authority ; 
or, 


\ Where the finding is not confirmed, | 


Third Appendiz. 801 


Not confirmed [the reasons f or non-confirmation may be stated. } 
Signed at , this day of 19 


(Signature of Confirming Authority.) 


[Instruction.—Any remarks of the confirming authority should be 
separate from and form no part of the Spe, 
[Where the declaration respecting ing on alternative 
charges is added subsequently to the pel Barca (Rule 60.)} 
I declare that the special finding relating to the 
charges amounts to a finding of faulty on the 
charge and - not guilty on the 0 
Signed at , this day op 19 


and 


(Signature of Authority.) 


l 


Question. 
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Form of Proceedings‘of « Summary Court-martial. 
Proceedings of a Summary Coart-martial held at 


on the- —day of - 19 
by —— 


Commanding the- -for the trial of all such accused 
persons as he may duly have brought before him. 


PRESENT. 


Commanding the- 


Attending the trial. 


(Interpreter. 


(1) The Officers assemble at the— 
and the trial commences at—— _o’clock 
The accused No. 


of the 


is brought (“called ’’ if a non-commissioned officer) into Court, 


, the Court is duly 
sworn [affirmed] 


—is duly sworn (affirmed) as Interpreter. ] 
All witnesses are directed to withdraw from the Court. 


The charge-sheet is read, (translated,] and explained to the accused, 
marked , signed by the Conrt and attached to the proceedings. 
(nstraction.—The' sanction of superior authority for trial by summary 
Court-emartial should be entered, with the date and signature of the staff 
officer, at the foot of the charge-sheet, when such sanction is necessary.] 


ABRBAIGNMENT, 


By the Cour?.—How say you ____are you guilty, or not guilty, 
of ie henge preferred against you? : eulty 





Are you guilty or not guilty of the- _charge P 
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PROCEEDINGS ON PLEA oF GUILTY. 


(2) The acoused [number rank 
name regiment ] is found guilty of 
the charge [all the charges] 
is found guilty of the charge, and is found not 
guilty of the charge. 


truction.—If the trial proceeds upon any charge to which there is 

a plea of not guilty, the Court will not proceed upon the record of the plea 

of guilty until after the finding on those other charges ; and in that case 

the charge on which the record is guilty must be read to the accused again } 

The summary of evidence is read [translated], explained, marked 

, signed by the Court and attached to the proceedings. 

Instruction.—If there is no summary of evidence, sufficient evidence to 

enable the Court to determine the sentence and to enable the reviewing 

officer to know all the circumstances connected with the case will be taken 
as in paragraph (3). No address will be allowed.) 


VARIATION. 


The Court being satisfied from the statement of the accused 

[or the summary of evidence, or otherwise] that the accused 

id not anderstand the effect of the plea of “guilty ”’ alters 
the record and enters a plea of ‘‘ not guilty.” 


{Instruction.—The Court will then proceed im respect of this charge as 
in paragraph (8).} 


Do you wiah to make any statement in reference to the charge or in Question to 
mitigation of punishment P accused. 


No or A, 
The accused says 
Do you wish to call any witnesses aa to character ? seen? 
Yes [No]. A, 
{Inetructions.—(1) The examination of witnesses as to character will 

proceed as in paragraph (3). 
(2) Evidence as tocharacter and particulars of service will be taken 

as in paragraph (6)}. 








PROCEEDINGS ON PLEA OF NOT GUILTY. 
Prosecution 
PROSECUTION. 1st witness. 


(3) - 


being sworn (affirmed) is Feligion to be 
examined by the court. a ) recorded 


Cross-examined by the accnsed. 


Re-examined by the Court. 


Question fo 
yeaa 


Def ence. 


ence. 
rh bicheae 


Repiy 
Jed witness, 


Q. 
4. 


Finding Not 
guilty. 
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His evidence is read to the witness. 
ction. —The ‘em that Rule 127(B), (0), (D) have been complied 
should be | 


The witness withdraws. 


wit 


VARIATIONS. 


The accused declines to cross-examine this witness. 

[Instruction.—In every case where the accused does not cross-examine 
a witness for the prosecution this statement is to be made, in order that tt 
may appear on the face of the proceedings that he has had the opportunity 
given him of cross-examination. 

Tho Oourt, at the request of the acoused, allow the cross-exam ination 
of the witness to be postponed. 





The Prosecution is closed. 
Do you intend to call any witnesses in your defence P 
Yes 
DuaFENCB. 


The accused is called upon for his defence and states- 


; -being duly sworn 
(affirmed) is examined by the accused. 


Cross-examined by the Court. 


*Re-examined by the accused. 


His evidence is read to the witness. 


straction.— The fact that Rule 127 (B), (C), (D) have been complied 
with should be ocorddea.) = 


The defence is closed. 
REPLY. 


-» being duly sworn 
(affirmed) ia examined by the Court. 


VeRpict oF THE COURT. 
(4) I am of opinion on the evidence before me that the accused 


No. » of the 
a a ees AS. TOE Failty of the 
charge, [or all the charges,] [and honourably acquit him of the same. ] 
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The verdict is read out and the accused released. He is to return 
to his duty. 
Signed at 





this_______________day of 
19 . 





Commanding the 
holding the trial. 





The trial closes at—o’clock M. 
(5) Iam of opinion on the evidence before me that the acoused Guilty, 
No. ———_-_-- of the 


is not guilty of the charge [and honourably acquit him of the same] 
but is guilty of the 





or 
is guilty of the clarge [all the charges, } 


PROCEEDINGS BEFORE SENTENCE. 
(6) The following Minutes by the Court are read and explained. 


[Instruction.—If the Court does not record the accused person's convic 
tions and character of tts own knowledge, evsdence as to these matters 
will be taken asin paragraph 11 of the Form of Proceedings for a General 
or District Court-martsal.) 


It is within my own knowledge, from the records of the 


that the accused has__________been previously convicted by Court- 
martial or Criminal Court (see Certificate annexed). 


That the following is a fair and true summary of the entries in his 
oe sheet exclusive of convictions by a Court-martial or a Criminal 
curt. 

within last since 

12 months Enrolment. 
For —__________________ times_EEEE tts igs 
MOGs. ee es, — times________séhimerss 
That he 1s at present undergoing— — —— sentence. 


That, irrespectively of this trial, his general character has been 








That his age ig_—__________ 
his gservice ig ———$_____ een ee 
and his rankis——____>__ 

that he has been in arrest [confinement] for__-_____ days. 


That he is in possession of the following military decorations and 
rewards :-— 


[Any recognised acts of gallantry or distinguished conduct should also 
be entered here. ] 








SENTENCE BY THE COURT. 
Taking all these matters into consideration, I now sentence the Sentence. 








accused No. _— Seepage eeeenn 
of the 
a) to suffer rigorous [simple] imprisonmert for__._ [of which ,,. 

‘ ________ shall be in solitary confinement] [and I rechaed 
direct that the sentence of rigorous imprisonment shall be igprison- 
carried out by confinement in military custody]. ment———, 

and solitary 
confinement. 


Diemissat, 
Reduction, 


For fetture 


of seniority. 


Forfeitures, 


Stoppages. 


Corporal onal pear 
ment-— lashes 


806 ARMY ACT RULES. 


(0) to be dismissed from the service. 


(c) to be reduced to the rank of _ _—_———[or to the ranks]. 
(d) to take rank and precedence as if his appointment to the rank 
of ——_—_——__—hefore date-——___—___ . 
(ec) to forfeit__________past service for the purpose of 
-3 OF 
to forfeit_ good conduct [service] badges, with the 


pay attached thereto ; or 


to forfeit the (state medal, clasp and decoration, or any of them, 
which is to be forfeited) with any annuity or gratuity 
attached thereto ; or 


to forfeit all arrears of pay and allowances and other public 
money due to him at the time of his dismissal ; or 


(f) to be put node stoppages of pay and allowances until he has 
mude good the value of the following articles, viz., 
[or until he shall have made good the sum of —__—_____in 
respect of______________(Siate the circwmelances 1m 
respect of which the same is awarded) }. 








(g) to suffer a corporal punishment of ——lashes. 
Signed at this ———____day of 19_______ 
Commanding the - 
holding the trial. 
Tho trial closes at 
.o’clock 








REMARKS BY REVIEWING OFFICER. 
(Indian Army Act, section 102 ) 
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FORM OF SUMMONS. 


Form ef Summons to a witness summoned under section 84 of the Indian 


Army Act. 
To 

Whereas a Court-martial has been ordered to assemble 
at on the day of 19 » for the 
trial of , of the regiment I do nereby summon and 
require you A. B. to attend, as a 
witness, the sitting of the said Court at on the 
day of at o’clock in the forenoon [and to hee Ade 
you the documents hereinafter mentioned, namel Re 
to attend from day to day until you shall be duly discharged, nereGe 
you shall fail at your peril. 

Given under my hand at on the day of 

(Signature) 


Convening Officer [or Judge-Advocate 
or President of the Court or Com- 
manding Officer of the accused], 
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FORM FOR ASSEMBLY AND PROCEEDINGS OF AS MMARY 
GENERAL COURT-MARTIAL. 


A.—OBDER CONVENING THE COURT. 





At (place) this ‘ day of 19 . 
# (1) Beginning of Form in cases falling wnder clause (a) of section 62 of 
the Indian Army Act. 

Whereas it appears to me ‘ “ — officer empowered 
in this behalf by an order of the Go ieninGhist in Trdia that the 
ss named in the annexed schedule, and being subject to Indian 


Military Law, o** committed the °m;n°°- in the said schedule mentioned ; 


® (2) Beginning of Form in cases falling under clause (b) of section 62 of 


the Indian Army Act. 
Whereas it appears to me ne 
off commanding the forces in the fleld 
COs eh me Te on 


empowered in this behalf by the officer commanding the forces in the field 


active service that the roms named in the annexed schedule, and being 


subject to Indian Military law, ; “= committed the S7"°? in the said 
schedule mentioned ; 


* (8) Beginning of Formin cases falling under clause (c) of section 62 of 


the Indian Army Act. 

Whereas it appears to me an officer 
now in command of , being a 
detached portion of His Majesty’s Troops upon active service that 
the oscil named in the annexed schedule, and being subject to Indian 

evs has ° offence . P 
Military law, have committed the SHfences 12 the said schedule 





mentioned ; and whereas I am of opinion that it is not practicable with 
due regard to discipline and the exigencies of the service that the said 


oFenee should be tried by an ordinary general courts-martial ; 
(4) End of form applicable to all cases. 
I hereby convene & summary general court-martial to try the said 


earns and to consist of, 


Ranke, names and corps of members. 


[Here enter the special order (if any) under Rule 146 and any order 
under section 98 (1) (c) of the Indian Army Act.] 


(Signature of convening officer.) 





* Only one of these will be used, the two which are inapplicable being struek out, 
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B.—CERTIFICATE OF PRESIDENT AS TO PROCEEDINGS, 


I certify that the above Court assembled on the- 
day of —___________ 19 _ , and duly tried the 7" named in the 


persons 


gaid schedule, and that the plea, finding and sentence in the case 








— much person were as stated in the third and fourth oolamns of 
that schedule. 
Signed at (place) 11 |: a Re Ee Sen AN 
day oF 1 e 
(Stgnature of President.) 
C.—CONFIRMATION, 


| In are s which confirmation is required [by section 98 of the Indian 
y 


P findin sentence . 
I have dealt with the findt re and sentences 10 the manner stated 


the last column of the said schedule, and, subject to what I have there 
stated I hereby confirm the above amis and aoe 


Signed at (place) this _____________ day of __--_ 119. 
(Signature of confirming officer.) 
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Subsidiary Notes. - 81} 


SUBSIDIARY ORDERS. 


The following forms of subsidiary orders will be found useful. 


They do not form part of the Appendiz to the Indian Army 
Act Rules. 


Norz 1.—Such of the orders (a) to (e) as are appropriate should—in 


the case of a general or district court-martial—be added after the minute 
of confirmation and be signed by the confirming officer or his staff officer ; 
in the case of a summary court-martial these orders are signed by the 
Commanding Officer of the person acquitted or convicted. 


Norse 2.—In all cases where the sentence involves dismissal (Indian 


Arm Act, section 15) subsidiary order (f) should be added by the Com- 
manding Officer. 


(a) In cases of acquittal or when the sentence is Reduction 
or Forfeiture of Seniority (see also (d) below). 


The accused is to Le released from his arrest (or confinement) 
end to return to h's duty (as___________ ). 


(5) When the sentence ts death. 


The execution wl] be carried out in accordance with instructions 
which will be communicated by the Assistant Adjutant General 


of the ___________ Division to the (general) officer commanding 
at 


©) When the sentence is Transportation or Rigorous Imprison- 
ment (except Rigorous Imprisonment, which 18 ordered to 
be undergone tn Military custody). 


The prisoner will be made over with the prescribed warrant to 
the officer in charge of a civil prison for the purpose of undergoing 
the sentence of transpoitation (07 rigorous imprisonment). 


(d) When the sentence is Reduction (except Reduction to the 
Ranks). 
The name of ______— will be transfer:ed to the bottom of the 


list of (rank to which reduced) and his appointment thereto will 
bear date the (enter date of sentence). 


(ec) When the sentence is Corporal Punishment. 


The punishment will be carsied ont in the presence of a Medical 
officer (and of the-——______ Regiment), and wiil be inflicted 
with the Regulation Cat on the bare back. 


(Sf) When the sentence is one involving Dismissal under section 15 
of the Indian Army Act. 


The prisoner having been sentenced to transportation (rigorous 
imprisonment) for is dismissed from the service. 





Application 
for sourt- 
martial, 


Charge- 
sheet 


of evidence. 


Proceedings. 
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MEMORANDA. 


The following Memoranda are intended for the guidance of courta- 
martial with a view to securing aniformity of practice in details not 
specially dealt with in the Indian Army Act Rules :— 

These Memoranda do not form part of the Appendia to the Indian 
Army Act Rules. 


(1) When gil is made for a general or district court-martial 
the name of the officer who investigated the cuse and of any others 
disqualified under Rnle 29 B (iii) from sitting on the court should be 
stated in the application. 


(2) The charge-sheet should be signed by the commanding officer of 
the accused person. 


(8) Sufficient space should be left at the foot of the charge-sheet for 
the orders of the convening officer or officer sanctioning trial under Indian 
Army Act, section 74, to be entered. The place and date should be 
entered by the officer signing the orders. 


(4) The section of the Indian Army Act under which each charge is 
framed should be entered in the margin (in red ink) opposite the charge 
to which it refers. 


(5) When part of the evidence is documentary, the statement of the 
officer made on producing the documents should be included in the 
summary. 

(6) A statement of evidence as to facts should commence by recording 
the place, date, and time (if material) to which the evidence refers. 


(7) Where the charge is for deficiency of kit, the date on which the 
accused person’s kit was last inspected, and the date and place of finding 
ea A subsequent deficiencies, should be included in the summary of 
evidence. 


(8) A statement that the requirements of Rule 15 (D, E, F, G) have 
been complied with should be entered at the end of the summary of 
evidence and signed by the officer taking the evidence. If any statement 
by the accused, amounting to a confession, is included in the summary it 
should be definitely stated (if such is the case) that it was made 
voluntarily. 


(9) When several accused persons are tried successively by the same 
Court, the time at which each trial commences will be entered on its 
proceedings as the time at which the Court opens. 


(J0) The accused person’s full name and description should be entered 
on the first page of the proceedings. 


(11) Every witness, including the officer producing the statement 
referred to in Rules 58 (B) and 109 (B) must be sworn in the presence of 
the accused person to whom his evidence refers; he must not be 
examined on a former oath taken in the presence of another accused 
person. 

“ (12) The prosecutor or other person producing documents must be 
sworn. 


(18) When copies of documents are accepted it should be stated in the 
proceedings that they have been compared with the originals and found 
corr 

(14) Articles of equipment, clothing, etc., should be entered throughout 
the proceedings e same order as stated in the charge. 


(15) Where the value of arms, ammunition, equipment, or clothing is 
a and proved, or where damage is averred and proved, the accused, 
if convicted, should be sentenced to be put under stoppages, notwith- 
standing the fact that he may also be sentenced to be dismissed, in case 
the latter part of the sentence should be remitted. / 


(16) Arrears of pay and allowances forfeited by sentence of court- 
maitial under Indian Act, section 48 (A) (1%), cannot be applied to 
“making good’? damage done. If, therefore, damage has been averred 
and proved stoppages should be awarded even if the acousel is also 
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sentenced to forfeiture of arrears, so that the damage may first be 
“made good ’’ and any balance remaining over be forfeited. 

(17) The charge-sheet is to be inserted in the proceedings after the 
record of the arraignment of the accused; all other documents are to be 
ae at the end of the proceedings in the order of their production to 

6 Court. 


(18) Every document attached to the proceedings should be signed by 
the president or superintending officer and marked with a reference 
letter, preferably not one used in the Form of Proceedings. 

(19) In the case of a plea of “Not guilty’ the summary of evidence 
will not be attached tothe proceedings, but will be enclosed with them 
when sent to the convening or reviewing officer. 


(20) All erasures of written or printed matter, and all corrections 
should be initialed by the officer responsible for the record of the 
proceedings. 


(21) Pages should be numbered consecutively up to the end of the 
proceedings, after they have been put together in the order described 
above. 


(22) Sufficient space should be left below the sentence and signature of 
the president for the minutes of confirmation and promulgatim cr 
remarks of the reviewing officer. 


(28) The following form of promulgation should be used :— 


Promulgated and extracts taken at 
this day of 19 . 


(Signature of the officer in charge 
of documents.) 


Forms and 
documents, 
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FOURTH APPENDIX. 


WARRANTS UNDER SECTIONS 107 AND 109 OF THE 
INDIAN ARMY ACT. 


FORM A. 


Warrant of commitment for use when a prisoner is sentenced to transs 
portation (Indian Army Act, section 107). 


To the 8 intendent 


of the (a) Prison. 
Whereas ata (b) Court-Martial, held at 
on the day of , 19 (Number, 
Rank, Name) of th 


) Regiment 
was convicted of (the offence tobe briefly stated here, as “ desertion,” 
“ corresponding with the enemy ”’, “ disobedience of lawful command” or 
as the case may be). 


And whereas the said (5) Court-Martial, on the 
day o ‘ passed the following sentence upon the 
said (Name) ; thatis to say :— 


(Sentence to be entered in full, but without signature.) 


And whereas the said sentence has been duly confirmed by (c) as 
required by law (d). 

This isto require and authorise you to receive the said (Name) 
into your custody in the said prison as by law is required, together with 
this warrant, until he shall be delivered over by you with the said 
warrant to the proper authority and custody for the purpose of under- 
going the aforesaid sentence of transportation. The aforesaid 
sentence has effect from the (e). 


Given uniee my hand at this the day of 
F e 


Signature (/) 





(a) Enter name of civil prison. 
(8) General or Summary General. 
(c) Name and description of confirming authority. 
(@) Add if necessary “* with a remission of , 
(e) Ea.ter date on which the original sentence was signed. 
(fF) pigpetare ect Commanding Officer of prisoner or other prescribed cfficer—See 


Fourth Appendiz. 9165- 
FORM B. 


Warrant of commitment for use when a prisoner is sentenced to rigor- 
ous imprisonment which is to be undergone in a civil prison (Indian Army 
Act, section 107). 


To the Superintendent 
of the (a) Prison, 
Whereas at a (b) Court-Martial, held at 
on the day of , 19 (Number, 
Rank, Name of the Regiment 


) 
was duly convicted of (the offence to be briefly stated here, as “‘ deser- 
tion,” “ theft,’ “receiving stolen goods,” “fraud,” “disobedience of law- 
ful command ” or as the case may be). 
And whereas the said (b) Court-Martial, on the 
ay oO , passed the following sentence upon 
the said (Name) ; that is to say :— 


(Sentence to be entered in full, but without signature.) 
~ And whereas the said sentence 


(c) has been duly confirmed by (d) as required by Jaw (e). 
is by law valid without confirmation. 


This is to require and authorise you to receive the said (Name) 
into your custody together with this warrant, and there carry the 
aforesaid sentence of Rigorous Imprisonment into execution according 
to law. ‘The sentence has effect from the (f). 


Given unde my hand at this tha day of 


’ 


Signature (g). 


(a) Enter name of civil prison. 
(6) General, District, Summary General or Summary. 
(ce) Etrike out inapplicable words. 
(@) Name and description of confirming authority. 
(e) Add if necessary “‘ with a remission of . 
(f) Enter date on which the original sentence was signed. 
(g) Signature of Commanding Officer of prisoner or other prescribed officer— 
See Rule 153. 
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FORM C. 


Warrant for use when a prisoner is pardoned or his trial set aside, or 
-Avhen the whole sentence, or the unexpired portion thereof, ie remitted 
(Indian Army Act, section 109). 


To the Superintendent 
of the (a) Prison, 
Whereas (Number, Rank, Name) (late) of the 
Regiment is confined in the (a) prison 
under a warrant issued by (b) in pur 
saance of a sentence of (c) passed upon 


him by a (d) Court-Martial held at 
on 3 and whereas (e) has, 
in the exercise of the powers conferred upon him by the Indian Army 


ae passed the following order regarding the aforesaid sentence, that 
is to say :— 


(f)- 


This is to require and authorize you to forthwith discharge the said 
(Name) from your custody unless he is liable to be detained for some 
other eauee and for your so discharging him this shall be yonr sufficient 
warrant. 


Given under my hand at this the 
-day of , 19 . 


Signature (g) 





(a) Ecter name of civil prison. 

(8) Enter name or designation of officer who signed original warrant. 

(ce) Enter original sentence (if this was reduced by the Confirming Officer or other 
superior authority the sentence should be entered thus :— 

*¢ 3 years’ rigorous imprisonment reduced by Confirming Officer to 1 year’’). 

(d) General, District, Summary General or Summary. 

(e) Name and designation of authority pardoning prisoner, mitigating sentence, 
or setting aside trial. 

4 f) Order to be set out in full. 
(g) Signature of prescribed officer—See Rule 158, 
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FORM D. 


Warrant for use when a sentence of ira babcealod is reduced by 
superior authority to one of a shorter period of the same. (Indian Army 


Act, section 109). 
To the Superintendent 
of the (a) Prison. 
Whereas (Number, Rank, Name) (late) of the Regiment 
is confined in the (a) prison under a warrant issued by 
in pursuance of a sentence of (c) 
passed upon him by a (d) Court-Martial held at 


on , and whereas (e) has, in the exercise 
of the powers conferred upon him by the Indian Army Act, passed the 
following order regarding the aforesaid sentence ; that is to say :— 


(f) 


This is to require and authorise you to keep the said (Name) in your 
custody, together with this warrant,in the said prisonas by law is 
required until he shall be delivered over by you with the eaid warrant to 
the proper authority and custody for the purpose of his undergoing the 

anishment of transportation under the said order. And this is fur- 
ther to require and authorise you to return to me the original warrant 
of commitment in lieu whereof this warrant is issued. The period of 
such transportation will reckon from the (9). 


Given under my hand at this the day of ,19 


Signature (h) 


———aae 


a) Enter name of civil prison. 
b) Enter name or designation of officer who signed original warrant, 
‘| Enter original sentence (if this was reduced by the Confirming Officer or other 
superior authority the sentence should be entered thus :— 
as Dears" tigorous imprisonment reduced by Confirming Officer to 1 year’). 
General, or Sammary General. 
4 Name and designation of authority varying the sentence, 
Order to be set out in full. 
Enter date on which inal sentence was signed. 
Signature of prescribed officer—See Rule 153. 





FORM E. 


Warrant for use when a sentence of rigorous imprisonment is reduced 


superior authority or when one of transportation ts reduced to one 
oY rigorous imprisonment. (Indian Army Act, section 109). 


To the Superintendent 


Whereas (Number, Rank, Name) (late) of the 
Regiment is confined in the (a) prison under a warrant issned 
by (6) ; in pursuance of a sentenoe of (c) 
passed upon him by a (d) Court-Martial 
held at » and whereas (e) 


on 
has, in the exercise of the powers conferred upon him by the Indian Army 


$18 ARMY ACT RULES. 


oe passed the following order regarding the aforesaid sentence ; that is 
0 BAY :—- 


(/) 





This is to require and authorise you to keep the said (Name) in your 
oustody, together with this warrant, and there to carry into execution the 
pa of Rigorons Imprisonment under the said order according to 

aw. And thisis further to require and authorise you to return to me the 
original warr int of commitment in lion whereof this warrant is issued. 
The period of such Rigorous Imprisonment will reckon from the (g). 


Given under my hand at this the day of ,19 - 


Signature (h). 





(a) Enter name of civil prison. 
(3) Enter name or designation of officer who signed original warrant. 


(c) Enter original sentence (if this was reduced by the Confirming Officer or other 
saperior authority the sentence should be entered thus :— 
** 9 years’ rigorous imprisonment redaced by Confirming Officer to 1 year ’’), 


(d) General, District, Summary General or Sunmary. 

(e) Name and designation of authority varying the sentence, 
(f) Order to be set out in fall. 

{g) Enter date on which original sentence was signed, 

{k) Siguatare of prescribed officer—See Rule 153. 
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FORM F. 


Warrant for use when prisoner is to be delivered into milttary custody. 
{Indian Army Act, section 109.) 


To the Superintendent 
of the (a) Prison, 

Whereas (Number, Rant, Name) (late) of the 
Regiment is confined in the (a) prison under 
a vera issued by (6) in pursuance of a sen- 
tence of (c) passed upon no by a (d) 
Court-Martial held at 3; and 
-whereas (@) has in the axivcise of the powers conferred 


. on him by the Indian Army Act passed the following order regarding 
the aforesaid sentence, that is to say :— 


(f)- 


This is to abe oad uire and authorise you to forthwith deliver the said 
ce 


(Name) to the officer or non-commissioned officer bringing this warrant. 
Given under my hand at this the day of ; 
19 . 
Signature (9). 


(a) Enter name of civil prison. 

(3) Enter name or designation of officer who signed original warrant. 

(c) Enter original sentence (if this was reduced by the Confirming Officer a 
other superior authority the sentences should be entered thus :— 
**3 years’ rigorous imprisonment reduced by Confirming Officer to 1 

year ’’). 
(d) General, District, Summary General or Summary. 
(e) Name and designation of authority issuing order. 
4 f) Order to be set out in full. 
4g) Signature of prescribed officer—See Rule 153. 


PART III. 


MISCELLANEOUS ENACTMENTS A 
STATUTORY RULES. 


ACT No. XLV or 1860. 
The Indian Penal Code.? 


a tJ  ] # # * 
CHAPTER II. 
GENERAL EXPLANATIONS. 


6. Throughout this Code every definition of an offence, every Definitions in 
penal provision and every illustration of every such definition or the Code to be 
penal provision, shall be understood subject to the exceptions iat to geen. 
contained in the chapter? entitled ‘‘ General Exceptions,”’ though tions. 
those exceptions are not repeated in such definition, penal provision 


or illustration. 


Iilustraté ons. 


(a) The sections in this Code, which contain definitions of offences, 
do not express that a child under seven years of age cannot commit 
such offences ; but the definitions are to be understood subject to the 
general exception? which provides that nothing shall be an offence which 
is done by a child under seven years of age. 

(6b) A, a Police-officer, without warrant, apprehends Z, who has com- 
mitted murder, Here A is not guilty of the offence of wrongful confine- 
ment ; for he was bound by law to apprehend Z, and therefore the case 
falls within the general exception* which provides that “nothing is an 
offence which is done by a person who is bound by law to do it.’’ 


7. Every expression which is explained in any part of this : 
Code, is used in every part of this Code in conformity with the oo ps 
explanation. plained. 

8. The pronoun ‘*he” and its derivatives are used of any z 
person, whether male or female. ange 

9. Unless the contrary appears from the context, words im- 
porting the singular number include the plural number, and words 
importing the plural number include the singular number. 

10. The word ‘‘ man” denotes a male human being of any. y,,,» 
age: the word “‘ woman” denotes a female human being of any “ Woman.” 
age. 


Number. 





1 In order to economise space the punishment assigned to each offence hac in 
every case been omitted from the foltowns extracts from the Indian Penal Ccde. 
For these punishments the table annexed Chapter VI in Part lof this Manual 
should be consulted. 

8 Chapter LV, infra, 

3 In s, 82, infra. 

¢In s, 76, 1nfra. 


6¢ Pergon.”® 


* Pablic., 
Queen.” 


*¢ Servant of the 
meen,’ 


‘* British 
India.’’ 


s¢ Government 
of India.’? 


* Government,’’ 


** Presidency. 


“ Judge ' 


** Court of 
Justice,’ 
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11. The word “‘ person ”’ includes any Company or Association, 
or body of persons, whether incorporated or not. 

12. The word “ public ” includes any claas of the public or any 
community. 

13. The word ‘‘ Queen ’’ denotes the Sovereign for the time 
being vf the United Kingdom of Great Britain and Ireland. 


14. The words ‘ servant of the Queen ’’ denote all officers or 
servants continued, appointed or employed in India by or under 
the authority of the * * * Statute 21 & 22 Victoria, Chapter 106,° 
entitled ‘“‘ An Act for the better government of India,” or by or 
under the authority of the Government of India or any Govern- 
ment. 

16. The words “ British India ’’ denote the territories which 
are or may become vested in Her Majesty by the said Statute 21 
& 22 Victoria, Chapter 106,° entitled ‘‘ An Act for the better 
government of India.” 

16. The words “ Government of India ’’ denote the Governor 
General of India in Council, or, during the absence of the Governor 
(jeneral of India from his Council, the President in Council, or the 
Governor General of India alone, as regards the powers which may 
be lawfully exercised by them or him respectively. 


17. The word ‘‘ Government ’’ denotes the person or 
authorized by law to administer executive Government in any part 
of British India. 


18. The word “ Presidency ” denotes the territories subject 
to the Government of a Presidency. 


19. The word ‘‘ Judge ’’ denotes not only every person who is 
officially designated as a Judge, but also every person 


who is empowered by law to give, in any legal proceeding, civil 
or criminal, a definitive judgment, or a judgment which, if not 
appealed against, would be definitive, or a judgment which, if 
confirmed by some other authority, would be definitive, or 


who is one of a body of persons, which body of persons is em- 
powered by law to give such a judgment. 


Niustra tions 


(a) A Collector exercising jurisdiction ina snit under Act X of 1859 
isa Judge. 

(b) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power to sentence to fine or imprisonment with or without 
appeal, is a Judge. 

(c) A member of panchayat which has power, under Regulation VI, 
1816, of the Madras Code, to try and determine suits, isa Judge. 

(qd) A Magistrate exercising jurisdiction in respect of a charge on 
vite he has power only to commit for trial to another Court, is not a 

ge. 


20. The words “ Court of Justice’ denote a Judge whe is 
empowered by law to act judicially alone, or a body of Judges 
which is empowered by law to act judicially as a body, when such 
Judge or body of Judges is acting judicially. 


5 For “the Government of India Act, 1859’ ' 
ion of statutes relating to India. S53" (@2l & 22 Viel., ©, 106), see the 
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Tilustration. 


A panchayat acting under Regulation VII, 1816, of the Madras Code, 
diavine power to tay and determine suits is a Court of Justice. 


21. The words “ public servant ” denote a person falling under “ Public ser 
any of the descriptions hereinafter following, namely :— VRS, 

First.—Every Covenanted servant of the Queen; 

Second.—Every Commissioned Officer in the Military or Naval 
Forces of the Queen while serving under the Government of India 
or any Government ; 

Third.—Every Judge; 

Fourth.— * : * * ? 

22. The words ‘‘ moveable property ’’ are intended to include * Moveable 
corporeal property of every description, except land and things Property.” 
attached to the earth or permanently fastened to anything which is 
attached to the earth. 

23. ‘‘ Wrongful gain’ is gain by unlawful means of property “ W 
to which the person gaining is not legally entitled. gain 

‘* Wrongful loss ’’ is the loss by unlawful means of property to « wrongful 
which the person losing it is legally entitled. loss.” 

A person is said to gain wrongfully when such person retains Gaining 
wrongfully as well as when such person acquires wrongfully. A Wrongtully. 
person is said to lose wrongfully when such person is wrongfully yoging 
kept out of any property, as well as when such person is wrong- wrongfully. 
fully deprived of property. 

24. Whoever does anything with the intention of causing « pishonestly,” 
wrongful gain to one person or wrongful loss to another person, is 
said to do that thing ‘‘ dishonestly.” 

25. A person is said to do a thing fraudulently if he does that “ Frauda- 
thing with intent to defraud, but not otherwise. lently.”? 


26. A person is said to have ‘‘ reason to believe ”’ a thing if “ Reason to 
he has sufficient cause to believe that thing, but not otherwise. beliewe. 


27. When property is in the possession of a person’s wife, Property in 
clerk or servant, on account of that person, it is in that person’s Lar gp red of 
possession within the meaning of this Code. cervink 


Explanation.—A person employed temporarily or on a particular 
occasion in the capacity of a clerk or servant, is a clerk or servant 
within the meaning of this section. 


28. A person is said to ‘‘ counterfeit’ who causes one thing « Counterfeit,’ 
to resemble another thing, intending by means of that resemblance 
to practise deception, or knowing it to be likely that deception 
will thereby be practised. 


Explanation 1.—It is not essential to counterfeiting that the 
imitation should be exact. 


Explanation 2.—When a person causes one thing to resemble 
another thing, and the resemblance is such that a person might be 
deceived thereby, it shall be presumed, until the contrary is proved, 
that the person so causing the one thing to resemble the other 
thing intended by means of that resemblance to practise deception 
or knew it to be likely that deception would thereby be practised. 


29. The word “ document ”’ denotes any matter expressed or “ Covument.” 
described upon any substance by means of letters, figures or marks, 
or by more than one of those means, intended to be used, or which 
may be used, as evidence of that matter. ; 
bf 


ronal 


* Valuable 
security.’” 


** A will.’ 


Words 
referring to 
acts include 


omissions, 


** Act.?” 
** Omission.’’ 


Acts done by 
several 


arsons in 
herance of 


a 44 VWw4s UAWVORO 


When such 
an act is 
criminal by 
reason of ifs 
being done 

ith a criminal 


Ww 


824 INDIAN PENAL CODE. 
Explanation 1.—It is immaterial by what means or upon what 
substance the letters, figures or marks are formed, or whether the 
evidence is intended for, or may be used in, a Court of Justice, or 
not. 


Illustrations. 


A writing expressing the terms of a contract, which may be used as 
evidence of the contract, is a document. 

A cheque upon a banker is a document. 

A power-of-attorney is a document. 

A map or plan which is intended to be used or which may be used 
a8 evidence, is a document. 

A writing containing directions or instructions is a document. 


Explanation 2.—Whatever is expressed by means of letters, 
figures or marks as explained by mercantile or other usage, shall be 
deemed to be expressed by such letters, figures or marks within the 
meaning of this section, although the same may not be actually 


expressed. 


Mlusiratyon. 

A writes his name on the back of a bill of exchange payable to his 
order. The meaning of the endorsement, as explained by mercantile 
usage, is that the bill is to be paid to the holder. The endorsement is 
a document, and must be conatrued in the same manner as if the words 
“ pay to the holder ”’ or words to that effect had been written over the 
signattre, 

30. The words ‘ valuable security ’’ denote a document which 
is, or purports to be, a document whereby any legal right is created, 
extended, transferred, restricted, extinguished or released, or 
whereby any person acknowledges that he lies under legal liability, 
or has not a certain legal right. 


Illustration. 


A writes his name on the back of a bill of exchange. As the effect of 
this endorsement is to transfer the right tothe bill toany person who 
may become the lawful holder of it, the endorsement is a “ valuable 
security.”’ 

31. The words “ a will’ denote any testamentary document. 

32. In every part of this Code, except where a contrary inten- 
tion appears from the context, words which refer to acts done 
extend also to illegal omissions. 


33. The word “ act ’’ denotes as well a series of acts as a 
single act: the word ‘‘ omission ’’ denotes as well a series of omis- 
sions as a single omission. 


34. When a criminal act is done by several persons, in further- 
ance of the common intention of all, each of such persons is liable 
for that act in the same manner as if it were done by him alone. 


3&5. Whenever an act, which is criminal only by reason of its 
being done with a criminal knowledge or intention, is done b 
several persons, each of such persons who joins in the act with suc 
knowledge or intention is liable for the act in the same manner as 
if the act were done by him alone with that knowledge or intention. 
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36. Wherever the causing of a certain effect, or an attempt to Effect caneed 
cause that effect, by an act or by an omission, is an offence, it is to DAFIY by act 
be understood that the causing of that effect partly by an act and omission. — 
partly by an omission is the same offence. 


lllustration. 


A intentionally causes Z’s death, partly by illegally omitting to give 
Z food, and partly by beating Z. A has committed murder. 


37. When an offence is committed by means of several acts, po-cperation 
whoever intentionally co-operates in the commission of that offence Gf seyaci 


by doing any one of those acts, either singly or jointly with any acts 


: constitati 
other person, commits that offence. an offence. © 
Illustrations. 
(a) Aand B agree to mnrder Z by severally and at different times 
giving him small doses of poison. <A and administer the poison 


according to the agreement with intent to murder Z. Z dies from the 
effects of the several doses of poison so administered to him. Here A 
and B intentiunally co-operate in the commission of murder, and as each 
of them does an act by which the death is caused, they are both guilty 
of the offence though their acts are separate. 


(b) Aand B are joint jailors, and, as such, have the charge of Z,a 
prisoner, alternately for six hours at a time. A and B, intending to 
cause Z’s death, knowingly co-operate in causing that effect by illegally 
omitting, each during the time of his attendance, to furnish Z with food 
supplied to them for that purpose. Z dies of hunger. Both AandB 
are guilty of the murder of Z. 


(c) A, a jailor, has the charge of Z, a prisoner. <A, intending to cauee 
Z’s death, illegally omits to supply Z with food; in consequence of 
which Z is much reduced in strength, but the starvation is not sufficient 
to cause his death. A is dismissed from his uffce, and B succeeds him. 
B, without collusion or co-operativn with A, illega'ly omits to supply Z 
with food, knowing that he is likely thereby to cause Z’s death. Z dies 
of hunger. B is guilty of murder, but,as A did not co-operate with B, 
A is guilty only of an attempt to commit murder. 

Persons 


38. Where several persons are engaged or concerned in the (oi Cemed in 
commission of a criminal act, they may be guilty of different criminal act 


offences by means of that act. may be guilty 
oe fferent 
Illustration, aor 


A attacks Z under such circumstances of grave provocation that his 
killing of Z would be only culpable homicide not amounting to murder. 
B having ill-will towards Z and intendiug to kill him, and not having 
been subject to the provocation, assists Ain killing Z. Here, though 
A and B are both engaged in causing Z’s death, B is guilty of murder, 
and A is guilty only of culpable homicide. 
39. A person is said to cause an effect “ voluntarily * when “ ¥lanterily.” 
he causes it by means whereby he intended to cause it, or by means 
which, at the time of employing those means, he knew or had reason 
to believe to be likely to cause it. 


Illustration. 
A seta fire, by night, to an intabited house ina large town, for the 
purpose of facilitating robbery, and thus causes the death of a person. - 


Here, A may not have intended to cause death.and ma b 
that death has been caused by his act: yet. if he iow “that he wis 
likely to cause death, he has caused death voluntarily. 


40. Except in the chapter and sections mentioned in clauses 2 " Offence.” 


and 3 of this section, the word “ offence’ denotes a thi 
punishable by this Code. a thing made 
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In Chapter IV and in the following sections, namely, sections 64,. 
65, 66, 67, 71, 109, 110, 112, 114, 115, 116, 117, 187, 194, 195, 203,. 
211, 213, 214, 221, 222, 223, 224, 225, 327, 328, 529, 330, 331, 347, 
348, 388, 389 and 445, the word ‘“‘ offence ’”’ denotes a thing punish- 
able under this Code, or under any special or local law as herein- 
after® defined : 


And in sections 141, 176, 177, 201, 202, 212, 216 and 441 the 
word “ offence” has the same meaning when the thing punishable 
under the special or local law is punishable under such law with 
imprisonment for a term of six months or upwards, whether with, 
or without fine. 


** Special lew.’’ 41. A “ special law ’’ is a law applicable to a particular subject. 

** Local law.” 42. A “local law” is a law applicable only to a particular 
part of British India. 

** Tegal.” 43. The word “ illegal’ is applicable to everything which is 


an offence or which is prohibited by law, or which furnishes ground: 
tor a civil action : and a person is said to be ‘‘ legally bound to do ”” 


toa eure whatever it is illegal in him to omit. 

« Injury.” 44. The word ‘injury ’’ denotes any harm whatever illegally 
caused to any person, in body, mind, reputation or property. 

* Life,” 45. The word “life ’’ denotes the life of a human being, unless 
the contrary appears from the context. 

** Death.” 46. The word “ death ’”’ denotes the death of a human being, 
unless the contrary appears from the context. 

** Animal.” 47. The word ‘‘ animal’ denotes any living creature, other 
than a human being. 

“ Vessel.”” 48. The word ‘‘ vessel? denotes anything made for the con- 
veyance by water of human beings or of property. 

“*Year.? 49. Wherever the word ‘‘ year”? or the word ‘‘ month ’’ is 

Month. used, it is to be understood that the year or the month is to be 

reckoned according to the British calendar. 

 Section.”! 60. The word “ section ” denotes one of those portions of a 
eee of this Code which are distinguished by prefixed numeral 
gures. 

“Oath.” 51. The word ‘oath’ includes a solemn affirmation substi- 


tuted by law for an oath, and any declaration required or authorized 
by law to be made before a public servant or to be used for the 
purpose of proof, whether in a Court of Justice or not. 


* Good Faith.” &2. Nothing is said to be done or believed in good faith which 
1s done or believed without due care and attention. 


CHAPTER III. 
Or PuNIsHMENTS. 


23 . &3. The punishments to which offender li 
* Panish provisions of this Code are, s are liable under the 


First.—Death ; 
Secondly.—Transportation ; 
Thirdly.— * * * * # # 


6 Jn ss. 41, 43. 
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Fourthly.—Imprisonment,’ which is of two descriptions, name- 


(1) Rigorous, that is, with hard labour. 
(2) Simple. . 


Fifthly.—Forfeiture of property ; 
Sizthly.—Fine. 


+ + * # * # @ 


67. In calculating fractions of.terms of punishment transporta- 4 fasta g of 
tion for life shall be reckoned as equivalent to transportation for punishment. 


twenty years. 


&9. In every case in which an offender is punishable with im- paneTor sion 
prisonment for a term of seven years or upwards, it shall be com- jmorisonment 
petent to the Court which sentences such oftenedr, instead of awar«i- . 
ing sentence of imprisonment, to sentence the offender to trans- 
portation for a term not less than seven years, and not exceeding 
the term for which by this Code such offender is liable to imprison- 


ment. 


60. In every case in which an offender is punishable with im- Sentence may 
prisonment which may be of either description, it shall be com. >? (in certain 
petent to the Court which sentences such offender to direct in the prisonment) 
sentence that such imprisonment shall be wholly rigorous, or that wholly or 
such imprisonment shall be wholly simple, or that any part of such Fo orwus or 


imprisonment shall be rigorous and the rest simple. . simple, 


G1. In every case in which a person is convicted of an offence Sentence of 
for which he is liable to forfeiture of all his property, the offender eoretare of 
shall be incapable of acquiring any property except for the benefit PP 
of Government until he shall have undergone the punishment 
awarded, or the punishment to which it shall have been commuted, 
or until he shall have been pardoned. 


Illustration. 


A. being convicted of waging war against the Government of India, 
is liable to forfeiture of all his property. After the sentence, and 
whilst the same isin force, A’s father dies, leaving an estate which, but 
for the forfeiture, would become the property of A. The estate becomes 
the property of Government. 


G2. Whenever any person is convicted of an offence punish- Forfeiture of 
able with death, the Court may adjudge that all his property, move- property: iP 
able and immoveable, shall be forfeited to Government; and, when- ifendara 
ever any person shall be convicted of any offence for which he shall punishable 
be transported or sentenced to imprisonment for a term of seven pla meet 
years or upwards, the Court may adjudge that the rents and profits op ieer goes ' 
of all his moveable and immoveable estate during the period of his ment. 
transportation or imprisonment, shall be forfeited to Government 
subject to such provision for his family and dependants as the Gov- 
ernment may think fit to allow during such period. 


7 This definition of “ imprisonment ”’ applies in the case of all Acts of the Gov- 
ernor General in Council made after the 3rd January, 1868, and of all Regulations 
under the Government of India Act, 1870 (83 Vict., c, 3), 8. 1, made after the 14th 
January 1887—see the General Clauses Act, 1897~X of 1897), ss. 3 (26) and 4(1} and 
(2) [General Acts, Vol, IV]. 


Amount of 


of 
imprisonment 
for non- 
yment of 
ne. 


Limit to 
imprisonment 
for non- 
payment of 
ne when 
imprisonment 
and fine 
awardable. 


Description of 
imprisonment 
for non- 
payment of 

e. 
Imprisonment 
for non- 

ent of 

e, when 
rena 
punis e 
with fine 
only. 


aniaieacit 
shmen 
at offenes 
made up of 
several 
offences, 


328 INDIAN PENAL CODE. 

*6@3. Where no sum is expressed to which a fine may extend, 
the amount of fine to which the offender is liable is unlimited, but 
shall not be excessive. 


°64. In every case of an offence punishable with imprisonment 
as well as fine, in which the offender is sentenced to a fine, whether 
with or without imprisonment, 


and in every case of an offence punishable with imprisonment or 
fine, or with fine only, in which the offender is sentenced to a fine, 


it shall be competent to the Court which sentences such offender 
to direct by the sentence that, in default of payment of the fine, 
the offender shall suffer imprisonment for a certain term, which 
imprisonment shall be in excess of any other imprisonment to which 
he may have been sentenced or to which he may be liable under a 
commutation of a sentence. 


°6&. The term for which the Court directs the offender to be 
imprisoned in default of payment of a fine shall not exceed one- 
fourth of the term of imprisonment which is the maximum fixed 
for the oe if the offence be punishable with imprisonment as 
well as fine. 


*66. The imprisonment which the Court imposes in default of 
payment of a fine may be of any description to which the offender 
might have been sentenced for the offence. 


°67. If the offence be punishable with fine only, the imprison- 
ment which the Court imposes in default of payment of the fine 
shall be simple, and the term for which the Court directs the 
offender to be imprisoned, in default of payment of fine, shall not 
exceed the following scale, that is to say, for any term not exceed- 
ing two months when the amount of the fine shall not exceed fifty 
rupees, and for any term not exceeding four months when the 
amount shall not exceed one hundred rupees, and for any term not 
exceeding six months in any other case. 

* * * * * Sd # 


71. Where anything which is an offence is made up of parts, 
any of which parts is itself an offence, the offender shal] not be 
punished with the punishment of more than one of such his offences, 
unless it be so expressly provided. 


Where anything is an offence falling within two or more separate 
definitions of any law in force for the time being by which offences 
are defined or punished, or 


where several acts, of which one or more than one would by 


itself or themselves constitute an offence, constitute, when com- 
bined, a different offence, 


the offender shall not be punished with a more severe punish- 
ment than the Court which tries him could award for any one of 
such offences. 


Illustrations. 


: peta gives Z fifty strokes with a stick, Here A may have com- 
mi the offence of voluntarily causing hurt to Z by the whole beating, 





® The provisions of ss. 63 to 70 apply to all fines imposed under thd authority of 
any Act, Hegulation, rule or bye-law, unless the Act, Regulation, ral 


e or bye-law 

contains an ex vision to the contrary—see the General Cla Act, 
oon fe een rary e Gene uses Act, 1807 (X of 
As to the application of as. 64 to 67 to offences under special or local laws, see 8. 40, 


ol. IV] 
supra. 
9 See the note to s, 63. 
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and also by each of the blows which make up the whole beating. If A 
were liable to punishment for Abad blow, he might be imprisoned for 
fifty years, one for each blow. But he is liable only to one punishment 
for the whole beating. 

(6) But if while A is beating Z, Y interferes, and A intentionall 
atrikes Y, here, as the blow given to Y isno part of the act whereby 
voluntarily causes hurt to Z, A is liable to one punishment for voluntarily 
causing hurt to Z, and to another for the blow given to Y. 


78. Whoever, having been convicted,— pamlmeient for 


(a) by a Court in British India, of an offence punishable Certain offences. 
under Chapter XII or Chapter XVII of this Code with 
imprisonment of either description for a term of three 
years or upwards, or 


(6) by a Court or tribunal in the territories of any Native 
Prince or State in India acting under the general or 
special authority of the Governor General in Council 
or of any Local Government, of an offence which would, 
if committed in British India, have been punishable 
under these Chapters of this Code with like imprison- 
ment for the like term, 


shall be guilty of any offence punishable under either of these 
Chapters with like imprisonment for the like term, shall be subject 
for every such subsequent offence to transportation for life, or to 
imprisonment of either description for a term which may extend 
to ten years. 


CHAPTER IV.’ 
GENERAL EXCEpTIons. 


76. Nothing is an offence which is done by a person vho is, Act done by 
or who by reason of a mistake of fact and not by reason of a mis- ® Person 


take of law in good faith believes himself to be, bound by law to monteut? 

do it. fact believing 
himself bound 
by law. 


Ilustrations, 


(a) A,a soldier, fires ona mob hy the order of his superior officer, 
in conformity with the commands of the law. A has committed no 
offence. 

(b) A, an officer of a Court of Justice, being ordered by that Court 
to arrest Y, and, after due enquiry, believing Z to be Y, arrests Z. A 
has committed no offence. 


77. Nothing is an offence which is done by a Judge when Act of Judge 
acting judicially in the exercise of any power which is, cr which judicial 
in good faith he believes to be, given to him hy law. . 


78. Nothing which is done in pursuance of, or which is war- Act done 
ranted by the judgment or order of, a Court of Justice, if done Fema oo 
whilst such judgment or order remains in force, is an offence, not- order of Court. 
withstanding the Court may have had no jurisdiction to pass suck 
judgment or order, provided the person doing the act in good faith 


believes that the Court had such jurisdiction. 


10 Ag to the application of Ch. IV to offences under special or local laws, see 8. 40, 
eupra. 
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79. Nothing is an offence which is done by any person who is 


(¢ justified by law, or who by reason of a mistake of fact and not by 


reason of a mistake of law in good faith, believes himself to be 
justified by law in doing it. 


Tlustration. 


A sees Z commit what appears to A to be a murder. A, in the 
exercise, to the best of his judgment, exerted in good faith, of the power 
which the law gives to all persons of apprehending murderers in the 
fact, seizes Z, in order to tring Z before the proper authorities. A has 


committed no offence, though it may turn out that Z was acting in 
self-defence. 


80. Nothing is an offence which is done by accident or mis- 
fortune, and without any criminal intention or knowledge in the 
doing of a lawful act in a lawful manner by lawful means and with 
proper care and caution. 


Illustration. 


A is at a work with a hatchet; the head flies off and kills a man 
who is standing by. Here, if there was no want of proper caution on 
the part of A, his act is excusable and not an offence. 


$1. Nothing is an offence merely by reason of its being done 
with the knowledge that it is likely to cause harm, if it be done 
without any criminal intention to cause harm, and in good faith 
for the purpose of preventing or avoiding other harm to person or 
property. 


Ezxplanation.—It is a question of fact in such a case whether the 
harm to be prevented or avoided was of such a nature and so immi- 
nent as to justify or excuse the risk of doing the act with the 
knowledge that it was likely to cause harm. 


Illusti ations. 


(a) A, the captain of a steam-vessel, suddenly and without any 
fault or negligence on bis part, finds himself in such a position that, before 
he can stop his vessel, he must inevitably run down a boat B with 
twenty or thirty passengers on board, unless he changes the course 
of his vessel, and that, by changing his course, he must incur risk of 
Tunning downa boat C with on!y two passengers on board, which he may 
possibly clear. Here, if A alters his course without any intention to 
ran down the boat C and in good faith for the purpose of avoiding the 
danger to the passengers in tho boat B, he is not guilty of an offence, 
though he may run down the boat C by doing an act which he knew was 
likely to cause that effect, if it be fonnd asa matter of fact that the 
danger which he intended to avoid was such as to excuse bim in incurring 
the risk of running down C. 

(6) A in a great fire pulls down housas inorder to prevent the 
conflagration from spreading. He does this with the intention in good 
faith of saving human life or property. Here, if it be found that the 
harm to be prevented was of such a nature and so imminent as to excuse 
A’s act, A is not guilty of the offence. 


82. Nothing is an offence™ which is done by a child under 
seven years of age. 


83. Nothing is an offence’ which is done by a child above 
seven years of age and under twelve, who has not attained suffi- 


11 See, however, the Indian Railways Act, 1890 (IX of 1890), s. 180 [see the reprint 
of the Act as modified up to Ist June, 1905], as to offences committed by children 
against certain provisions of that Act. See also s. 6, illustration (a), above. 
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cient maturity of understanding to judge of the nature and conse- 
quences of his conduct on that occasion. 


84. Nothing is an offence which is done by a person who, at oh of a Perece 
the time of doing it, by reason of unsoundness of mind, is incapable pina 
of knowing the nature of the act, or that he is doing what is either 


wrong or contrary to law. 


865. Nothing is an offence which is done by a person who, at Act of a person 
the time of doing it, is, by reason of intoxication, incapable of jngapetle 9 
knowing the nature of the act, or that he is doing what is either reason of 
wrong, or contrary to law: provided that the ja which intoxi- intoxication 
inte was administered to him without his knowledge or against el ca 

is : 

8G. In cases where an act done is not an offence unless done Offence requiring 
with a particular knowledge or intent, a person who does the act in be pero 
a state of intoxication shall be liable to be dealt with as if he had oy :nowledce 
the same knowledge as he would have had if he had not been committed by 
intoxicated, unless the thing which intoxicated him was administer- (0° pli Beas 
ed to him without his knowledge or against his will. iris 


2287. Nothing which is not intended to cause death or grievous Act not intended 
hurt, and which is not known by the doer to be likely to cause peg He ride 
death or grievous hurt, is an offence by reason of any harm which to cause ‘Lath 
it may cause, or be intended by the doer to cause, to any person, or grievous hurt 
above eighteen years of age, who has given consent, whether ex- ne by consent. 
press or implied, to suffer that harm; or by reason of any harm 
which it may be known by the doer to be likely to cause to any 
such person who has consented to take the risk of that harm. 


Illustration. 


A and Z agree to fence with cach other for amusement. This agree- 
ment implies the consent of «ach to suffer any harm which, in the course 
of such fencing, may be caured without foul play ; and if A, while playing 
fairly, hurts Z, A commits no offence. 


488. Nothing, which is not intended to cause death, is an Act not intended 
offence by reason of any harm which it may cause, or be intended Pier Loses 
by the doer to cause, or be known by the doer to be likely to cause, to in good faith 
any person for whose benefit** it is done in good faith, and who has for person’s 
given a consent, whether express or implied, to suffer that harm, >eneft. 


or to take the risk of that harm. 


Illustration. 

A, a surgeon, knowing that a particular operation is likely to canse 
the death of Z, who suffers nnder a painful complaint, but not intending 
t» cause Z’s death. and intending, in good faith, Z’s benefit, performs 
that operation on Z, with Z’s consent. A has committed no offence. 


12389. Nothing which is done in good faith for the benefit’® of Act done in 
& person under twelve years of age, or of unsound mind, by or by — apr f 
consent, either express or implied, of the guardian or other person irae” 
having lawful charge of that person, is an offence by reason of any insane person, 
harm which it may cause, or be intended by the doer to cause or by or by t 
a se by the doer to be likely to cause, to that person: Pro- Siardian, 
vided— 


First.—That this exception shall not extend to the intentional Provisos. 
causing of death, or to the attempting to cause death; 


« 





18 For exception to ss. 87,68 and 89, sees. 91, infra. 


18 Pecuniary benefit is uot ‘’ benefit’? within the meaning of this section—se¢ 
8. 92, expl., infra. 
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Secondly.—That this exception shall not extend to the doing of 
anything which the person doing it knows to be likely to cause 
death, for any purpose other han the preventing of death or 
grievous hurt, or the curing of any grievous disease or infirmity ; 

Thirdly.—That this exception shall not extend to the voluntary 
causing of grievous hurt, or to the attempting to cause grievous 
hurt, unless it be for the purpose of preventing death or grievous 
hurt, or the curing of any grievous disease or infirmity ; 


Fourthly.—That this exception shall not extend to the abetment 


of any offence, to the committing of which offence it would not 
extend. 


ll lustration. 


A, in oor faith, for his child’s benefit, without his child's consent, has 
his child out for the stone by a surgeon, knowing it to be likely that the 
operation will cause the child’s death, but not intending to cause the 
child’s death. Ais within the exception, inasmuch as his object was the 
cure of the child. 


90. A consent is not such a consent as is intended by any 
section of this Code, if the consent is given by a person under fear 
of injury, or under a misconception of fact, and if the person doing 
the act knows, or has reason to believc, that the consent was given 
in consequence of such fear or misconception; or 


if the consent is given by a person who, from unsoundness of 
mind or intoxication, is unable to understand the nature and con- 
sequence of that to which he gives his consent; or 


unless the contrary appears from the context, if the consent is 
given by a person who is under twelve years of age. 


91. The exceptions in sections 87 and 88 and 89 do not extend 
to acts which are offences independently of any harm which they 
may cause, or be intended to cause or be known to be likely to 
cause, to the person giving the consent, or on whose behalf the 
consent is given. 


Illustration. 


Causing miscarriaga (unless caused in good faith for the purpose of 
saving the life of the woman) is an offence independently of any harm 
which it may cause or be intended to cause to the woman. Therefore, it 
is not an offence “by reason of such harm’’; and the consent of the 
woman or of her guardian to the causing of sach miscarriage does not 
justify the act. 


92. Nothing is an offence by reason of any harm which it may 
cause to a person for whose benefit** it is done in good faith, even 
without that person’s consent, if the circumstances are such that it 
is impossible for that person to signify consent, or if that person is 
incapable of giving consent, and has no guardian or other person 
in lawful charge of him from whom it is possible to obtain consent 
in time for the thing to be done with benefit : Provided— 


First.—That this exception shall not extend to the intentional 
causing of death, or the attempting to cause death ; 


Secondly.—That this exception shall not extend to the doing of 
anything which the person doing it knows to be likely to cause 


% Pecuniary benefit is not 


* benefit °? within the meaning of this section— 
see expl. at end of this section. 
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death, for any purpose other than the preventing of death or 
grievous hurt or the curing of any grievous disease or infirmity ; 


Thirdly.—That this exception shall not extend to the voluntary 
causing of hurt, or to the attempting to cause hurt, for any purpose 
other than the preventing of death or hurt; 


Fourthly.—That this exception shall not extend to the abetment 


of any offence, to the committing of which offence it would not 
extend. 


Illustrations. 


(a) Z is thrown from his horse, and is insensible. A,a surgeon, finds 
that Z requires to be trepanned, A, not intending Z’s death, but in good 
faith, for Z’s benefit, performs the trepan before Z recovers his power of 
judging for himself. A has committed no offence. 


©) Z is carried off by a tiger. A fires at the tiger knowing it to be 
likely that the shot may kill Z, but not intending to kill Z,and in good 
faith intending Z’s benefit A’s ball gives Za mortal wound. A has 
committed no offence. 

(c) A,a surgeon, sees a child suffer an accident which is likely to 
prove fatal unless an operation be immediately performed. There is not 
time to apply to the child’s guardian. A performs the operation in spite 
of the entreaties of the child, intending, in good faith, the child’s benefit. 
A has committed no offence. 

(d) Aisin a house which is on fire, with Z, a child. People below hold 
out a blanket. A drops the child from the housetop, knowing it to be 
likely that the fall may kill the child, but not intending to kill the child, 
and oe in good faith, the child’s benefit. Here, even if the child 
is killed by the fall, A has committed no offence. 


Explanation.—Mere pecuniary benefit is not benefit within the 
meaning of sections 88, 89 and 92. 


93. No communication made in good faith is an offence by gommunica- 
reason of any harm to the person to whom it is made, if it is made tion made in 
for the benefit of that person. good faith. 


Iilustration. 


A, @ surgeon, in good faith, communicates to a patient his opinion that 
he cannot live. The patient dies in consequence of the shock. A has 
committed no offence, though he knew it to be likely that the communi- 
cation might cause the patient’s death. 


94. Except murder, and offences against the State punishable , |. 4, which 
with death, nothing is an offence which is done by a person who is g person is 
compelled to do it by threats, which, at the time of doing it, compelled by 
reasonably cause the apprehension that instant death to that person threats. 
will otherwise be the consequence: Provided the person doing the 
act did not of his own accord, or from a reasonable apprehension 
of harm to himself short of instant death, place himself in the 
situation by which he became subject to such constraint. 


Explanation 1.—A person who, of his own accord, or by reason 
of a threat of being beaten, joins a gang of dacoits, knowing their 
character, is not entitled to the benefit of this exception, on the 
ground of his having been compelled by his associates to do any- 
thing that is an offence by law. 


Explanation 2.—A person seized by a gang of dacoits, and forced 
by threat of instant death, to do a thing which is an offence by law, 
for example, a smith compelled to take his tools and to force the 
door of a house for the dacoits to enter and plunder it, is entitled to 
the benefit of this exception. 
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965. Nothing is an offence by reason that it causes, or that it 
is intended to cause, or that it is known to be likely to cause, any 
harm, if that harm is so slight that no person of ordinary sense and 
temper would complain of such harm. 


Of the Right of Private Defence. 


96. Nothing is an offence which is done in the exercise of the 
right of private defence. 

97. Every person has a right, subject to the restrictions con- 
tained in section 99, to defend— 

First.—His own body, and the body of any other person, 
against any offence affecting the human body; 

Secondly.—The property, whether moveable or immoveable, of 
himself or of any other person, against any act which is an offence 
falling under the definition of theft, robbery, mischief or crimi 
trespass, or which is an attempt to commit theft, robbery, mis- 
chief or criminal trespass. 


98. When an act, which would otherwise be a certain offence, 
is not that offence, by reason of the youth, the want of maturity of 
understanding, the unsoundness of mind, or the intoxication of the 
person doing that act, or by reason of any misconception on the 
part of that person, every person has the same right of private 
a ng against that act which he would have if the act were that 
offence. 


Illustrations. 


(a) Z, under the inflaence of madnass, attempts to killA; Z is guilty 
ofno offence. But Ahas the same right of private defence which he 
would have if Z were sane. 

(6) A enters by night a house which he is legally entitled to enter. 
Z, in good faith, taking A fur a hoase-breaker, attacks A. Here Z, by 
attacking A under this misconception, commits no offence. But A has 
the same right of private defence against Z, which he would have if Z 
were not acting under that misconception. 


99. There is no right of private defence against an act which 
does not reasonably cause the apprehension of death or of grievous 
hurt, if done, or attempted to be done, by a public servant acting 
in good faith under colour of his office, though that act may not be 
strictly justifiable by law. 

There is no right of private defence against an act which does 
not reasonably cause the apprehension of death or of grievous hurt, 
if done, or attempted to be done, by the direction of a public ser- 
vant acting in good faith under colour of his office, though that 
direction may not be strictly justifiable by law. 

There is no right of private defence in cases in which there is 
time to have recourse to the protection of the public authorities. 


The right of private defence in no case extends to the infli 
of more harm than it is necessary to inflict for the purpose o 
defence. 

Explanation 1.—A person is not deprived of the right of private 
defence against an act done, or attempted to be done, by a public 
servant, as such, unless he knows, or has reason to believe, that the 
person doing the act is such public servant. 
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Explanation #.—A person is not deprived of the right of private 
defence against an act done, or attempted to be done, by the direc- 
tion of a public servant, unless he knows, or has reason to believe, 
that the person doing the act is acting by such direction, or unless 
such person states the authority under which he acts, or, if he has 
authority in writing, unless he produces such authority, if demand- 
ed 


100. The right of private defence of the body extends, under when the 
the restrictions mentioned in the last preceding section, to the right of 
voluntary causing of death or of any other harm to the assailant, if hts Ss 
the offence which occasions the exercise of the right be of any of the 


© ae : the body 
the descriptions hereinafter enumerated, namely :— extends to 


First.—Such an assault as may reasonably cause the apprehen- *™* 28 ‘ath. 
sion that death will otherwise be the consequence of such assault; 


Secondly.—Such an assault as may reasonably cause the appre- 


hension that grievous hurt will otherwise be the consequence of such 
assault ; 


Thirdly.—An assault with the intention of committing rape; 


; Fourthly.—An assault with the intention of gratifying unnatural 
ust ; 


_ Fifthly.—An assault with the intention of kidnapping or abduct- 
ing ; 

Sixthly.—An assault with the intentien of wrongfully confining 
@ person, under circumstances which may reasonably cause him to 


apprehend that he will be unable to have recourse to the public 
authorities for his release. 


101. If the offence be not of any of the descriptions enumer- when such 
ated in the last preceding section, the right of private defence of mght extends 
the body does not extend to the voluntary causing of death to the sae hari 
assailant, but does extend, under the restrictions mentioned in other than 


section 99, to the voluntary causing to the assailant of any harm death. 
other than death. 


102. The right of private defence of the body commences as Commence- 
soon as a reasonable apprehension of danger to the body arises ment and 
from an attempt or threat to commit the offence though the offence pepe may 
may not have been committed; and it continues as long as such of priva 
apprehension of danger to the body continues. defence of the 


103. The right of private defence of property extends, under Whoa the 
the restrictions mentioned in section 99, to the voluntary causing of ™sht of 
death or of any other harm to the wrong-doer, if the offence, the Brvate of 
committing of which, or the attempting to commit which, occasions property 
the exercise of the right, be an offence of any of the descriptions extends to 
hereinafter enumerated, namely :-— causing death. 

First.—Robbery ; 

Secondly.—House-breaking by night; 


Thirdly.—Mischief by fire committed on any building, tent or 
vessel, which building, tent or vessel is used as a human dwelling, 
or as a place for the custody of property; 
Fourthly.—Theft, mischief or house-trespass, under such cir- 
cumstances as may reasonably cause apprehension that death or 
eal hurt will be the consequence, if such right of private 
efence is not exercised. 
. 104. If the offence, the committing of which, or the attempt- when such 
ing to commit which occasions the exercise of the right of private right extends 
-defence, be theft, mischief or criminal trespass, not of any of the pelateeni 
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descfiptions enumerated in the last preceding section, that right 
does not extend to the voluntary causing of death, but does extend, 
subject to the restrictions mentioned in section 99, to the voluntary 
causing to the wrong-doer of any harm other than death. 

105. The right of private defence of property commences 
when a reasonable apprehension of danger to the property com- 
mences. 

The right of private defence of property against theft continues 
till the offender has effected his retreat with the property or either 
the assistance of the public authorities is obtained, or the property 
has been recovered. 

The right of private defence of property against robbery cor- 
tinues as long as the offender causes or attempts to cause to any 
person death or hurt or wrongful restraint or as long as the fear of 
instant death or of instant hurt or of instant personal restraint 
continues. 

The right of private defence of property against criminal tres- 
pass or mischief continues as long as the offender continues in the 
commission of criminal trespass or mischief. 

The right of private defence of property against house-breakiag 
by night continues as long as the house-trespass which has been 
begun by such house-breaking continues. 

106. If in the exercise of the right of private defence against 
an assault which reasonably causes the apprehension of death, the 
defender be so situated that he cannot effectually exercise that right 
without risk of harm to an innocent person, his right of private 
defence extends to the running of that risk. 


Illustration. 
A is attacked by a mob who attempt to murder him. He cannot 
y exercise his right of private defence without firing on the 
mob and he cannot fire without risk of harming young children who are 
mingled with the mob. A commits no offence if by so firing he harms 
any of the children. 


CHAPTER V.'* 
Or ABETMENT. 


107. A person abets the doing of a thing, who--— 
First.—Instigates any person to do that thing, or, 


Secondly.—Engages with one or more other person or persons. 
in any conspiracy for the doing of that thing, if an act or ille 
omission takes place in pursuance of that conspiracy, and in order 
to the doing of that thing; or, 

Thirdly.—Intentionally aids, by any act or illegal omission, the 
doing of that thing. 

Explanation 1.—A person who, by wilful misrepresentation, or 
by wilful concealment of a material fact which he is bound to 
disclose, voluntarily causes or procures, or attempts to cause or 
procure, a thing to be done, is said to instigate the doing of that 


thing. 
18 The definition of ‘* abet’ here given applies in the case of all Acts of the 
Governor General in Council, and Regulations under “‘ the Government of India Act, 
1970? ee Vict . c. 8’. 6. 1, made after the 14th January, 1887--see the General 
Clauses Act, 1897 (X of 1897), as. 3 (1) an 


——— 








d 4 (2) (General Acts. Vo]. IV]. 
As to the application of ss, 100, 110, 112, 114 to 117 to offences under special or local 
laws, see 8. 40, supra. 
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IUustration. 


A, a public officer, is authorized by a warrant from a Court of Justice 
to apprehend Z. B, knowing that fact and aleo that Cis not Z, wilfully 
representa to A that C is Z, and thereby intentionally causes A to 
apprehend C. Here B abets by instigation the apprehension of 0. 


Ezplanation $.—Whoever, either prior to or at the time of the 
commission of an act, does anything in order to facilitate the com- 
mission of that act, and thereby facilitates the commission thereof, 
is said to aid the doing of that act. 


108. A person abets an offence who abets either the commis- 
sion of an offence, or the commission of an act which would be an 
offence, if committed by a person capable by law of committing an 
offence with the same intention or knowledge as that of the abettor. 


Explanation 1.—The abetment of the illegal omission of an act 
may amount to an offence although the abettor may not himself be 
bound to do that act. 


Explanation 2.—To constitute the offence of abetment, it is not 
necessary that the act abetted should be committed, or that the 
effect requisite to constitute the offence should be caused. 


Illustrations 


(a) A instigates Bto murder C. B refuses to do so. A is guilty of 
abetting B to commit murder. 


(6) A instigates B to murder D. B in pursuance of the instigation 
stabs D. D recovers from the wound. Ais guilty of instigating B to 
‘commit murder. 


Explanation $.—It is not necessary that the person abetted 
should be capable by law of committing an offence, or that he should 
have the same guilty intention or knowledge as that of the abettor, 
or any guilty intention or knowledge. 


Illustrations. 


(a) A, witha guilty intention, abets a child or a lunatic to commit 
an act which would be an offence, if committed by a person capable by 
law of committing an offence, and having the same intention as A. Here 
A, whether the act be committed or not, is guilty of abetting an offence. 


(6) A, with the intention of murdering Z, instigates B, a child under 
seven years of age, to do an act which causes Z’s death. B, in conse- 
quence of the sbetment, does the act in the absence of A and thereby 
causes Z’s death. Here, though B was not capable by law of committing 
an offence, A is liable to be punished in the same manner as if B had been 
capable by law of committing an offence, and had committed murder, and 
he is therefore subject to the punishment of death. 


(c) A instigates B to set fire to a dwelling-house. B, in consequence 
of the unsoundness of his mind, being incapable of knowing the nature 
of the act, or that he is doing what is wrong or contrary to law, seta fire 
to the house in consequence of A’s instigation. B, has committed no 
offence, but A is guilty of abetting the offence of setting fire to a dwelling- 
house, and is liable to the punishment provided for that offence. 


(d) A, intending to cause a theft to te committed, instigates B to 
take property belonging to Z out of Z’s possession. A induces B to 
believe that the p belonga to A. B takes the property out of Z’s 
possession, in faith, believing it to be A’s property. B, acting 
under this misconception, does not take aeons: and efore does 
‘not commit theft. But A is guilty of abetting theft, and is liable to the 
ame punishment as if B had committed theft. 


Abettor, 


Abetment in 
British India 
of offences 
outside it. 


Punishment 
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Proviso, 
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Ezplanation 4.—The abetment of an offence being an offence, the 
abetment of such an abetment is also an offence. 


Illustration. 


A instigates B to instigate O to murder Z. B accordingly instigates 
C to murder Z, and C commits that offence in consequence of B’s instiga- 


tion, B is liable to be punished for his offence with the punishment for 
murder; and, a8 A instigated B to commit the offence, A is also liable to 
the same punishment. 

Explanation 5.—It is not necessary to the commission of the 
offence of abetment by conspiracy that the abettor should concert 
the offence with the person who commits it. It is sufficient if he 
engage in the conspiracy in pursuance of which the offence is com- 
mitted. 

Illustra tton. 

A concerts with B a plan for poisoning Z. It is agreed that A shall 
administer the poison. B then explains the plan to C, mentioning that a 
third person is to administer the poison, but without mentioning A’s 
name. C agrees to procure the poison, and procures and delivers it to B 
for the purpose of its being used in the manner explained. A administers 
the poison; Z dies in consequence. Here, though A and C have not con- 
syited together, yet C has been engaged in the conspiracy in pursuance 
of which Z has been murdered. C has therefore committed the offence 
defined in this section, and is liable to the punishment for murder. 


108A. A person abets an offence within the meaning of this 
Code who, in British India, abets the commission of any act with- 
out and beyond British India which would constitute an offence if 
committed in British India. 


Illustration. 


A, in British India, instigates DC, a foreigner in Goa, to commit a 
murder in Goa. A is guilty of abetting murder. 


110. Whoever abets the commission of an offence shall, if the 
person abetted does the act with a different intention or knowledge 
from that of the abettor, be punished with the punishment provided 
for the offence which would have been committed if the act had 
a one with the intention or knowledge of the abettor and with 
no other. 


111. When an act is abetted and a different act is done, the 
abettor is liable for the act done, in the same manner and to the 
same extent as if he had directly abetted it: 


Provided the act done was a probable consequence of the abet- 
ment, and was committed under the influence of the instigation, or 
with the aid or in pursuance of the conspiracy which constituted 
the abetment. 


Illustrations. 


(a) A instigates a child to put poison into the food of Z and gives him- 
poison for that purpose. The child, in consequence of the instigation, by 
mistake puts the poison into the food of Y, which is by the side of that 
of Z. Here, if the child was acting under the influence of ,A’s instigation, 
and the act done was under the circumstances a probable consequence of 
the abetment, A is liable in the same manner and to the same extent as if 
he had instigated the child to put the poison into the food of Y, 


(5) A instigates B to burn Z’s house. B seta fire to the houseand at the 
3ame time commits theft of property there. A, though guilty of abettin 
the burning of the house, is not guilty of abetting the theft; for the theft 
was a distinct act, and not a probable consequence of the burning. 
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(c) A instigates B and CO to break into an inhabited house at midnight 
for the purpose of robbery, and provides them with arms for that purpose. 
B and O break into the house, and being resisted by Z, one of the inmates, 
murder Z. Here, if that murder was the probable consequence of the 
abetment, A is liable to the punishment provided for murder. 


112. If the act for which the abettor is liable under the last tb aaa 
preceding section is committed in addition to the act abetted, and oumulative 
constitutes a distinct offence, the abettor is liable to punishment punishment 
for each of the offences. ace eee euereet 
done, 

Itbustration. 

A instigates B to resist by force a distress made by a public servant. 
, in consequence, resists that distress. In offering the resistance, B 
voluntarily causes grievous burt to the officer executing the distress. 
As B has committed both the offence of resisting the distress and the 
offence of voluntarily causing grievous hurt, B is liable to punishment for 
both these offences ; and, if A knew that B was likely voluntarily to 
cause grievous hurt in resisting the distress, A will also be liable to 

punishment for each of the offences. 


113. When an act is abetted with the intention on the part of Liability of 
the abettor of causing a particular effect, and an act for which the Sbetéor for 
abettor is liable in consequence of the abetment, causes a different caused by the 
effect from that intended by the abettor, the abettor is liable for act abetted 
the effect caused, in the same manner and to the same extent as if ue eren’ aoe 
he had abetted the act with the intention of causing that effect, py the 
ee he knew that the act abetted was likely to cause that abettor. 
effect. 


Illustration. 


A instigates B to cause grievous hurt to Z. B,in consequence of the 
instigation, causes grievous hurt to Z. Zdies in consequence. Here, if 
A knew that the grievous hurt abetted was likely to cause death, A is 
liable to be punished with the punishment provided for murder. 


114. Whenever any person, who if absent would be liable to be apottor 
unished as an abettor, is present when the act or offence for which present when 
he would be punishable in consequence of the abetment is com- ofenee te 
mitted, he shall be deemed to have committed such act or offence. ea 


CHAPTER VI. 
Or OrFENCES AGAINST THE Srarz. 


121. Whoever wages war against the Queen, or attempts to wagin 


peing 


wage such war, or abets the waging of such war, shall be punished attem 
with * * * * # * to his eg 
or rr ser 
Illustrations. war, against 
the Queen, 


(az) A joins an insurrection against the Queen. A has committed 
the offence defined in this section. 

(b) A in India abets an insarrection against the Queen’s Government 
of Ceylon by sendiug arms to the insurgents. Ais guilty of abetting the 
waging of war against the Queen. 


121A. Whoever within or without British India conspires to 
commit any of the offences punishable by section 121, or to deprive to commit 
the Queen of the sovereignty of British India or of any part thereof, ric opal to 
or conspires to overawe, by means of criminal force or the show of section 141, 


, £2 


to facilitate 
design to 
Wage war, 


fledition, 


Abetting 
mutiny, or 
attempting to 
seduce a soldier 
or sailor from 
his dnty. 
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criminal force, the Government of India or any Local Government 
shall be punished with * * * * ad 

Ezxplanation.—To constitute a conspiracy under this section, it 
is not necessary that any act or illegal omission shall take place in 
pursuance thereof. 


122. Whoever collects men, arms or ammunition or otherwise 
prepares to wage war with the intention of either waging or being 
prepared to wage war against the Queen, shall be punished with 


123. Whoever by any act, or by any illegal omission, conceals 
the existence of a design to wage war against the Queen, intending 
by such concealment to facilitate, or knowing it to be likely that 
such concealment will facilitate, the waging of such war, shall be 
punished with . * ss . . . 


124A. Whoever by words, either spoken or written, or by 
signs, or by visible representation, or otherwise, brings or attempts 
to bring into hatred or contempt, or excites or attempts to excite 
disaffection towards, Her Majesty or the Government established 
by law in British India, shall be punished with* * * * 

Explanation 1.—The expression ‘‘ disaffection ’’ includes dis- 
loyalty and all feelings of enmity. 


Eaplanation ?.—Comments expressing disapprobation of the 
measures of the Government with a view to obtain their alteration 
by lawful means, without exciting or attempting to excite hatred, 
coitomee or disaffection, do not constitute an offence under this 
section. 


Explanation $.—Comments expressing disapprobation of the ad- 
ministrative or other action of the Government without exciting or 
attempting to excite hatred, contempt or disaffection, do not consti- 
tute an offence under this section.** 


CHAPTER VII. 
Or OFFENCES RELATING TO THE ARMY AND Navy.?’ 


131. Whoever abets the committing of mutiny by an officer, 
soldier or sailor, in the Army or Navy of the Queen, or attempts to 
seduce any such officer, soldier or sailor from his allegiance or his 
duty, shall be punished with * * * * # , 


Bzplanation.—In this section the words ‘“‘ officer’? and “ sol- 
dier ’® include any person subject to the Articles of War,** for the 
better government of Her Majesty’s Army, or to the Articles of 
War contained in Act No. V of 1969." 


16 The other offences dealt with in Chapter VI of the Indian Penal Code, and 


{imported into Indian military law section 43 of the I. A. A., are unlikely to 
engage the attention of a court-martial or are otherwise provided for in the 
Act. hey bare therefore not been ced. 
7 Ajeo the Indian Marine Service—s. 138A, infra. 

18 Bee now the Army Act (44 & 45 Vict., c. 58) [Collection of Statutes relating to 
India, as continued and amended by subsequent annual Army Acts.] 

18 Now the Indian Army Act. 
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136. Whoever, except as hereinafter excepted, knowing or Harbouring 
having reason to believe that an officer, soldier or sailor, in the ‘*erter. 


Army or Navy of the Queen, has deserted, harbours such officer, 
soldier or sailor, shall be punished with * * * . 


Exception.—This provision does not extend to the case in which 
the harbour is given by a wife to her husband. 


138A. The foregoing sections of this chapter shall apply as if APplication of 


Her Majesty’s Indian Marine Service were comprised in the Navy osetotie 
of the Queen. Indien Marine 
rvice, 


139. No person subject to any Articles of War for the Arm Persons pabuece 
or Navy of the Queen, or for any part of such Army or Navy, is War. ee 
subject to punishment under this Code for any of the offences 


defined in this chapter. 


140. Whoever, not being a soldier in the Military or Naval Wearing garb 
service of the Queen, wears any garb or carries any token re- % carrying token 
sembling any garb or token used by such a soldier, with the inten- “! Py soldiers. 
tion that it may be believed that he is such a soldier, shall be 
punished with * * * , 


CHAPTER VIII.”° 
Or OFFENCES AGAINST THE Pusitic TRANQUILLITY. 


141. An assembly of five or more persons is designated an Unlawful ase 
‘‘onlawful assembly,’’ if the common object of the persons com. sembly, 
posing that assembly is— 


First.—To overawe by criminal force, or show of criminal force, 
the Legislative or Executive Government of India, or the Govern- 
ment of any Presidency, or any Lieutenant-Governor, or any public 
servant in the exercise of the lawful power of such public servant; 
or 


Second.—To resist the execution of any law, or of any legal 
process; or 


Thard.—To commit any mischief or criminal trespass, or other 
offence; or 


Fourth.—By means of criminal force, or show of criminal force 
to any person, to take or obtain possession of any property, or to 
deprive any person of the enjoyment of a right of way, or of the 
use of water or other incorporeal right of which he is in possession 
or enjoyment, or to enforce any right or supposed right; or 


® As to the application of s. 141 to offences under special or local laws, see s. 40, 
ry 
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Fifth.—By means of criminal force, or show of criminal force, 
to compel any person to do what he is not legally bound to do, or to 
omit to do what he is legally entitled to do. 


Explanation.—An assembly which was not unlawful when it 
assembled, may subsequently become an unlawful assembly. 


14.2. Whoever, being aware of facts which render any assemb 
an unlawful assembly, intentionally joins that assembly, or conti- 
nues in it, is said to be a member of an unlawful assembly. 


146. Whenever force or violence is used by an unlawful 
assembly, or by any member thereof, in prosecution of the common 
object of such assembly, every member of such assembly is guilty 
of the offence of rioting. 


149, If an offence is committed by any member of an unlawful 
assembly in prosecution of the common object of that assembly, or 
such as the members of that assembly knew to be likely to be 
committed in prosecution of that object, every person who, at the 
time of the committing of that offence, is a member of the same 
assembly, is guilty of that offence. 


1&9. When two or more persons, by fighting in a public place, 
disturb the public peace, they are said to ‘‘ commit an affray.”’ 


CHAPTER X. 


OF CONTEMPTS OF THE LAWFUL AUTHORITY or Pustic Servants. 


174. Whoever, being legally bound to attend in person or by 
an agent at a certain place and time in obedience to a summons, 
notice, order or proclamation proceeding from any public servant 
legally competent, as such public servant, to issue the same, 


intentionally omits to attend at that place or time, or departs from 
the place where he is bound to attend before the time at which it is 
lawful for him to depart, 


shall be punished with 


Llivstrations. 


(a) A being legally bound to appear before the Supreme Court at 
tte in obedience toa subpesna issuing from that Court, intentional- 
ly omits to appear. A bas committed the offence defined in this section. 
(t) A being legally bound to appear before a Zilla Judge, asa witness, 
in obedience to a summons issued by that Zilla Judge, inten 
ommits to appear. A has comitted the offence defined in this section. 
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175. Whoever, being legally bound to produce or deliver up Omission to 
any document to any public servant, as such, intentionally omits #0 document 
to produce or deliver up the same, shall be punished with * * * . to public servant 


Tilustratéon. 


A, being legally bound to produce a document before a Zilla Court, 
intentionally omits to produce the same. A has committed the offence 
defined in this section. 


178. Whoever refuses to bind himself by an oath or affirma- Refusing oath 
tion to state the truth, when required so to bind himself by a 0" #firmation 


public servant legally competent to require that he shall so bind nea by pale 
himself, shall be punished with * * * * , servant to make 


it. 


179. Whoever, being legally bound to state the truth on any Refusing to 
subject to any public servant, refuses to answer any question anaes vane 
demanded of him touching that subject by such public servant in authorised to 
the exercise of the legal powers of such public servant, shall be question. 


punished with * * * 


CHAPTER XI.” 
Or FALSE EvipENce AND OFFENCES AGAINST Pusriic JUSTICE. 


191. Whoever being legally bound by an oath or by an express “iving false 
provision of law to state the truth, or being bound by law to make °Vi4ence. 
a declaration upon any subject, makes any statement which is false, 
and which he either knows or believes to be false or does not believe 
to be true, is said to give false evidence. 


Explanation 1.—A statement is within the meaning of this sec- 
tion, whether it is made verbally or otherwise. 


Explanation 2.—A false statement as to the belief of the person 
attesting is within the meaning of this section, and a person may 
be guilty of giving false evidence by stating that he believes a thing 
which he does not believe, as well as by stating that he knows a 
thing which he does not know. 


Iilustrations. 


(a) A, in support of a just claim which B has against Z for one 
thousand rupees, falsely sweirs ona trial that he heard Z admit the 
justice of B’s claim. A has given false evidence, 


(6) A, being bound by an oath to state the truth, states that he 
believes a certain wigneture to be the handwriting of Z, when he does not 
believe it to be the handwriting of Z. Here A states that which he 
knows to be false, and therefore gives false evidence. 


(c) A, knowing the general character of Z’s handwriting, states that 
he believes a certain signature to be the handwriting of Z; A in good 
faith believing it to be so. Here A’s statement is merely as to his 
belief, and is true as to his belief, and therefore, although the signature 
may not be the handwriting of Z, A has not given false evidence. 





#2 As to the application of ss, 194 and 195 to offences under special or local laws, 
see 8. @, supra. 
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(@) A being bound by an oath to state the truth states that he knows 
that Z was at a particular place on a particular day, not knuwiog anything 
u the subject. A gives false evidence whether Z was at that place on 
the day named or not. 


(ce) A, an interpreter or translator, gives or certifies as a trae inter- 
retation or translation of a statement or document, which he is bound 
y oath to interpret or translate truly, that which he is not and which 

he does not believe to be a trae interpretation or translation. A haa 
given false evidence. 


192. Whoever causes any circumstance to exist, or makes any 
false entry in any book or record, or makes any document contain- 
ing a false statement, intending that such circumstance, false entry 
or false statement may appear in evidence in a judicial proceeding, 
or in a proceeding taken by law before a public servant as such, or 
before an arbitrator, and that such circumstance, false entry or 
false statement, so appearing in evidence, may cause any person 
who in such proceeding is to form an opinion upon the evidence, to 
entertain an erroneous opinion touching any point material to the 
result of such proceeding, is said ‘‘ to fabricate false evidence.”’ 


Iliustrations. 


(a) A puts jewels into a box belonging to Z, with the intention that 
they may be found in that box, and that this circumstance may cause 
Z to be convicted of theft. A has fabricated false evidence. 

__ (b) A makes a false entry in his shop-book for the purpose of using 
it as corroborative evidence in a Court of Justice. A has fabricated false 
evidence. 

(c) A, with the intention of causing Zto be convicted of a criminal 
conspiracy, writes a letter in imitation of Zs handwriting, purporting to 
be addressed to an accomplice in such crimina) conspiracy, and puts 
the letter in a place which he knows that the officers of the Police are 
likely to search. A has fabricated faise evidence. 


193. Whoever intentionally gives false evidence in any stage 
of a judicial proceeding, or fabricates false evidence for the pur- 
pose of being used in any stage of a judicial proceeding, shall be 
punished with a yee : 


Hzplanation 1.—A trial before a Court-martial is a judicial pro 
ceeding. & 


196. Whoever corruptly uses or attempts to use as true or 
genuine evidence any evidence which he knows to be false or fabri- 
cated, shall be punished in the same manner as 1f he gave or 
fabricated false evidence. 


228. Whoever intentionally offers any insult, or causes any 
interruption to any public servant, while such public servant is 
sitting in any stage of a judicial proceeding, shall be punished with 
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CHAPTER XVI. 
Or OFrences AFFECTING THE Human Bopy. 


Of Offences affecting Life. 


299. Whoever causes death by doing an act with the intention Culpable 
of causing death, or with the intention of causing such bodily Domicide. 
injury as is likely to cause death, or with the knowledge that he is 
likely by such act to cause death, commits the offence of culpable 
homicide. 

Illustrations. 


(a) A lays sticks and turf over a pit, with the intention of thereby 

causing death, or with the knowledge that death is likely to be thereby 
caused. Z, believing the ground to be firm, treads on it, falls in and 
is killed. A has committed the offence of culpable homicide. 
_ . (0) A knows Z to be behind a bush. B does not know it. A, 
intending to cause, or knowing it to be likely to cause, Z’s death, 
induces B to fire at the bush. B fires and kills Z. Here B may be 
guilty of no offence; but A has committed the offence cf culpable 
homicide. 

(c) A, by shooting ata fowl with intent to killand steal it, kills B, 
who is behind a bush; A not knowing that he was there. Here, although 
A was doing an unlawful act, he was not guilty cof culpable homicide, 
as he did not intead to kill B, or cause death by doing an act that he 
knew was likely to cause death. 


Explanation 1.—A persen who causes bodily injury to another 
who is labouring under a disorder, disease or bodily infirmity, 
and thereby accelerates the death of that other, shall be deemed 
to have caused his death. 

Explanation 2.—Where death is caused by bodily injury, the 
person who causes such bodily injury shall be deemed to have 
caused the death, although by resorting to proper remedies and 
skilful treatment the death might have been prevented. 

Explanation $.—The causing of the death of a child in the 
mother’s womb is not homicide. But it may amount to culpable 
homicide to cause the death of a living child, if any part of that 
child has been brought forth, though the child may not have 
breathed or been completely born. 

300. Except in the cases hereinafter excepted, culpable homi- Murder. 
cide is murder, if the act by which the death is caused is done 
with the intention of causing death; or 

2ndly.—If it is done with the intention of causing such bodily 
injury as the offender knows to be likely to cause the death of the 
person to whom the harm is caused ; or 

Srdly.—If£ it is done with the intention of causing bodily 
injury to any person and the bodily injury intended to be inflicted 
is sufficient in the ordinary course of nature to cause death; or 

§thly.—If the person committing the act knows that it is so 
imminently dangerous that it must in all probability cause death, 
or such bodily injury as is likely to cause death, and commits such 
act without any excuse for incurring the risk of causing death or 
such injury as aforesaid. 


Illustrations. 


(a) A shoots Z with the intention of killing him. Z dies in cone 
sequence. A commits murder. 


When cul- 
pable homi- 
cide is not 
murder. 
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_ _.(0) A, knowiog that Z is labouring under such a disease that a blow 
is likely to cause bis death, strikes him with the intention of causin 

bodily injury. Z dies in consequence of the blow. A is guilty of 
murder, although the blow might not have been sufficient in the ordinary 
course of nature to cause the death of a pergon in a sound state of health. 
But if A, not knowing that Z is labouring under any disease, gives him 
such a blow as would not in the ordinary course of nature kill a person 
in a sound state of health, here A, although he may intend to cause 
bodily injury, is not guilty of murder, if he did not intend to cause death 
e — bodily injury asin the ordinary course uf nature would cause 

ea 


(c) A intentionally gives Z a eword-cutor club-woand sufficient to 
cause the death of a man in the ordinary course of nature. Z dies in 
consequence. Here A is guilty of murder, although he may not have 
intended to cause Z’s death. 


(2d) A without any excuse fires a loaded cannon into a crowd of 
persons und kills one of them. Ais guilty of murder, although he 
ree not have had a premeditated desiga to kill any particular indivi- 

ua e 


Exception 1.—Culpable homicide is not murder if the offender, 
whilst deprived of the power of self-control by grave and sudden 
provocation, causes the death of the person who gave the provoca- 
tion, or causes the death of any other person by mistake or 
accident. 


The above exception is subject to the following provisos*”* :— 


First.—That the provocation is not sought or voluntarily pro- 
voked by the offender as an excuse for killing or doing harm to 
any person. 


Secondly.—That the provocation is not given by anything done 
in obedience to the law, or by a public servant in the lawful exer- 
cise of the powers of such public servant. 


Thirdly.—That the provocation is not given by anything done 
in the lawful exercise of the right of private defence. 


Explanation.—Whether the provocation was grave and sudden 
enough to prevent the offence from amounting to murder is a ques- 
tion of fact. 


Illustrations. 


(a) A, under the influence of passion excited by a provocation given 
by Z, intentionally killa Y, Z's child. This is marder, inasmuch as the 
provocation was not given by the child, and the death of the child was 
not caused by accident or misfortune in doing an act caused by the 
provocation. : 


(6) ¥ gives graveand sudden provocation to A. A, on this provo- 
cation, fires a pistol at Y, neither intending nor knowing himself to be 
likely to kill Z, who is near him, bot out of sight. Akills Z. Here A 
has not committed murder, but merely culpable homicide. 


(c) Ais lawfully arrested by Z, a bailiff. Ais excited to sudden 
aud violent passion by the arrest, and kills Z. This is murder, inasmuch 
as the provocation was given by a thing done by a public servant in the 
exercise of his powers. 


(ad) A appears as a witness before Z, a Magistrate. Z says that ho 
does not believe a word of A’s deposition, and that A has te 
himself. Ais moved to sudden passion by these words, and kills Z. 
This is murder. 


a 





33 As to the application of these provisos in the case of causing hart on provoca- 
tion, See €. $85, ezpl., iafra. 
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(e) A attempts to pull Z’s nose. Z, in the exercise of the right of 
private defence, la old of A to prevent him from doing so. Ais 
moved to sudden and violent passion in consequence, and kills Z. This 
tis murder, inasmuch as the provocation was given by a thing done in the 
exercise of the right of private defence. 

(f) Z strikes B. Bis by this provocation excited to violent rage. 
A, « bystander, intending to take advantage of B's rage, and to cause 
him to kill Z, puts a knife into B’s hand fur that purpose. B kills Z 
with the knife. Here B may have committed only culpable homicide, 
but A is guilty of murder. 


Exception $.—Culpable homicide is not murder if the offender, 
in the exercise in good faith of the right of private defence of 
person or property, exceeds the power given to him by law and 
causes the death of the person against whom he is exercising such 
right of defence without premeditation, and without any inten- 
ee of doing more harm than is necessary for the purpose of such 

efence. 


ITustration. 


Z attempts to horsewhip A, not in such a manner as to cause 
ievous hurt to A. A draws out a pistol. Z persists in the ‘assault. 
penersog good faith that he can by no other means prevent himself 

from being horsewhipped, shoots Z dead. A has not committed murder, 
but only culpable homicide. 


Exception $.—Culpable homicide is not murder if the offender, 
being a public servant or aiding a public servant acting for the 
advancement of public justice, exceeds the powers given to him by 
law, and causes death by doing an act which he, in good faith, 
believes to be lawful and necessary for the due discharge of his 
duty as such public servant and without ill-will towards the person 
whose death is caused. 


Exception 4.—Culpable homicide is not murder if it is com- 
mitted without premeditation in a sudden fight in the heat of 
passion upon a sudden quarrel and without the offender’s having 
taken undue advantage or acted in a cruel or unusual manner. 


Ezplanation.—It is immaterial in such cases which party offers 
the provocation or commits the first assault. 


Exception 5.—Culpable homicide is not murder when the person 
whose death is caused, being above the age of eighteen years, 
suffers death or takes the risk of death with his own consent, 


Illustration. 


A, by instigation, voluntarily causes Z, a person under eighteen 
years of » tocommit suicide. Here, on account of Z's youth, he was 
incapable of giving consent to his own death; A has therefore abetted 
murder. 


301. If a person by doing anything which he intends or Colpable 
knows to be likely to cause death, commits culpable homicide by homicide 
causing the death of any person, whose death he neither intends death at 
nor knows himself to be likely to cause, the culpable homicide person other 
committed by the offender is of the description of which it would sp Po cath 
have been if he had caused the death of the person whose death vas intended: 
he intended or knew himeelf to be likely to cause. 


Attempt to 
murder. 


Attempt to 
commit culpable 
homicide, 


Hurt. 


Grievous 
hart. 


Voluntarily 
causing hart, 
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307. Whoever does any act with such intention or knowledge 
and under such circumstances, that if he by that act caused death, 
he would be guilty of murder, shall be punished with* ** * *. 


Illustrations. 
(a) A shoots at Z with intention to kill him, under such circumstances 
that, if death ensued, A would be guilty of murder, Ais liable to 
punishment under this section. 


(6) A with the intention of causing the death of a child of tender 
yon exposes it in a desert place. A has committed the offence defined 
y this section, though the death of the child does not ensue. 


(c) A, intending to murder Z, buysa gun and loads it. A has not yet 
committed the offence. A fires the gun at Z. He has committed the 
offence defined in this section, and, if by such firing he wounds Z, he is 
liable to the punishment provided by the latter part cf the first paras 
graph of this section. 

(d) A, intending to murder Z by poison, purchases poison and 
mixes the same with food which remains in A’s keeping ; A has not yet 
committed the offence in this section. A placesthe food on Z’s table 
or delivers it to Z’s servants to place it on Z’s table. A has com- 
mitted the offence defined in this section. 

308. Whoever does any act with such intention or knowledge, 
and under such circumstances, that, if he by that act caused 
death, he would be guilty of culpable homicide not amounting to 
murder, shall be punished with * * * * , 


Lliustration. 


A, on grave and sudden provocation, fires a eee at Z, under such 
circumstances that if he thereby caused death he would be guilty of 
culpable homicide not amounting to murder. A has committed the 
offence defined in this section. 


Of Hurt. 

319. Whoever causes bodily pain, disease or infirmity to any 
person is said to cause hurt. 

320. The following kinds of hurt only are designated as 
‘* grievous ’’ :— 

First.—Emasculation. 

Secondly.—Permanent privation of the sight of either eye. 

Thirdiy.—Permanent privation of the hearing of either ear. 

Fourthly.—Privation of any member or joint. 

Fifthly.—Destruction or permanent impairing of the powers of 
any member or joint. 

Stzthiy.—Permanent disfiguration of the head or face. 

Seventhly.—Fracture or dislocation of a bone or tooth. 

Highthly.—Any hurt which endangers life or which causes the 


sufferer to be, during the space of twenty days, in severe bodily 
pain, or unable to follow his ordinary pursuits. 

321. Whoever does any act with the intention of thereby 
causing hurt to any person, or with the knowledge that he is likely 
thereby to cause hurt to any person, and does thereby cause hurt to 
any person, is said ‘‘ voluntarily to cause hurt.”’ 





% As to the application of ss. 327—831 to offences under special oF local Jaws, 
see 8. 40, supra. 
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322. Whoever voluntarily causes hurt, if the hurt which he Volantarily 
intends to cause or knows himself to be likely to cause is grievous MOUs, 
hurt, and if the hurt which he causes is grievous hurt, is said ciel hia ale. 
‘* voluntarily to cause grievous hurt.”’ 


Explanation.—A person is not said voluntarily to cause grievous 
hurt except when he both causes grievous hurt, and intends or 
knows himself to be likely to cause grievous hurt. But he is said 
voluntarily to cause grievous hurt if, intending or knowing himself 
to be likely to cause grievous hurt of one kind, he actually causes 
grievous hurt of another kind. 


Illustration. 


A, intending or knowing himself to be likely permanently to auepue 
Z’s face, gives Z a blow which does not permanently disfigure Z’s face, 
but which causes Z to suffer severe bodily pain for the space of twenty 
days. <A has voluntarily caused grievous hurt. 


324. Whoever, except in the case provided for by section 334, Voluntarily 
voluntarily causes hurt by means of any instrument for shooting, causing hurt by 
stabbing or cutting, or any instrument, which, used as a weapon of sails OF TieRAny 
offence, is likely to cause death, or by means of fire or any heated 
substance, or by means of any poison or any corrosive substance, or 
by means of any explosive substance or by means of any substance 
which it is deleterious to the human body to inhale, to swallow, or 
to receive into the blood, or by means of any animal, shall be 
punished with * * * * , 

* * * * # * * 

334. Whoever voluntarily causes hurt on grave and sudden pro- Volantarily 
vocation,** if he neither intends nor knows himself to be likely to causing burt on 
cause hurt to any person other than the person who gave the provo- Provous™ 
cation, shall be punished with * * * ® , eee 
olan 


335. Whoever voluntarily causes grievous hurt on grave and causing grievous 
sudden provocation, if he neither intends nor knows himeelf to be hurt on proyo- 
likely to cause grievous hurt to any person other than the person °#40n. 
who gave the provocation, shall be punished with * * * * , 


Ezplanation.—The last two sections are subject to the same 
provisos as exception 1, section 300. 


* + + * * * * 


Of Wrongful Restraint and Wrongful Confinement. 


339. Whoever voluntarily obstructs any person so as to pre- wron 
vent that person from proceeding in any direction in which that restraint. 
person has a right to proceed, is said wrongfully to restrain that 
‘person. 


Baception.—The obstruction of a private way over land or water 


which a person in good faith believes himself to have a lawful right 
to obstruct, is not an offence within the meaning of this section. 


Illustration. 


, A obstructs a path along which Z has a right to pass, A not believing 
‘in good faith that he has a right to atop the path. Z is thereby prevented 
from passing. A wrongfully restrains Z. 








% As to provocation, sees. 388, expl. 
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Wrongfal 340. Whoever wrongfully restrains any person in such a 
confinement, manner as to prevent that person from proceeding beyond certain 
circumscribing limits, is said ‘‘ wrongfully to confine ”’ that person. 


Lilustrations. 


(a) A causes Z to go within a walled space, and locks Zin. Zis thus 
prevented from proceeding in any direction beyond the circumscribing 
line of wall. A wrongfully confines Z, 

(6) A places men with firearms at the outlets of a building and tells Z 
ear hat will fire at Zif Z attempts to leave the building. A wrongfully 
confines 2. 029u 


Of Criminal Force and Assault. 


349. A person is said to use force to another if he causes. 
motion, change of motion, or cessation of motion to that other, or 
if he causes to any substance such motion, or change of motion, or- 
cessation of motion as brings that substance into contact, with any 
part of that other’s body, or with anything which that other is 
wearing or carrying, or with anything so situated that such contact 
affects that other’s sense of feeling: Provided that the person: 
causing the motion or change of motion, or cessation of motion, 
causes that motion, change of motion, or cessation of motion in one- 
of the three ways hereinafter described : 


First.—By his own bodily power. 

Secondly.—By disposing any substance in such a manner that 
the motion or change or cessation of motion takes place without any 
further act on his part, or on the part of any other person. 

Thirdly.—By inducing any animal to move, to change its motion, 
or to cease to move. 


3650. Whoever intentionally uses force to any person, without 
that person’s consent, in order to the committing of any offence, or 
intending by the use of such force to cause, or knowing it to be- 
likely that by the use of such force he will cause, injury, fear or 
annoyance to the person to whom the force is used, is said to use 
criminal force to that other. 


Foroe. 


Criminal foree, 


Illustrations. 


(a) Z is sitting in a moored boat on ariver. A unfastens the moor- 
ings, and thusintentionally causes the boat to drift down the stream. 
Here A intentionally causes motion to Z, and he does this by disposing 
substances in such a manner that the motion is produced without any 
other act on any person’s part. A has therefore intentionally used force- 
to Z ; and if he has done so without Z’s consent, in order to the commit- 
ting of any offence, or intending or knowing it to be likely that this use- 
of force will cause injury, fear or annoyance to Z, A has used criminal 
force to Z. 

(6) Zis riding ins chariot. A lashes Z’s horses, and thereby causes 
them to quicken their pace. Here A has caused change of motion to Z by 
inducing the animals to change their motion. A has therefore used force- 
to Z ; aud if A has done this without Z’s consent, intending or knowing it. 
to be ad that he may thereby injure, frighten or annoy Z, A has used: 
criminal force 


(c) Zis ridingin a palanquin. A, intending to rob Z, seizes the pole 
and stops the palanquin. Here, A has caused cessation of motion to Z, 
and he done this‘by his own bodily power. A has therefore used force 
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to Z; and as A has acted thus intentionally, without Z’s consent, in order 
to the commission of an offence, A has used criminal force to Z. 


(d) A intentionally pushes against Zin the street. Here A has by his 
own bodily power moved his own person eo as to bring it into contact 
with Z. He has therefore intentionally used force to Z; and if he has done 
so without Z’s consent, intending or knowing it to be likely that he may 
thereby injure, frighten or annoy Z, he has used criminal force to Z. 


(e) A throws a stone, intending or knowing it to be likely that the 
stone will be thus brought into contact with Z, or with Z’s clothes, or with 
sf ag carried by Z, or that it will strike water, and dash up the water 
apaont ’s clothes or something carried by Z. Here, if the throwing of 
the stone produce the effect of causing any substance to come into contact 
with Z, or Z’s clothes, A hag used force to Z; andif he did so without Z’s 


consent, intending thereby to injure, hten or annoy Z, he has used 
criminal force to Z. 7 = : 


(f) A intentionally pulls up a woman’s veil. Here A intentionally uses 
force to her, and if he does so without her consent, intending or knowing 
it to be likely that he may thereby injure, frighten or annoy her, he hag 
used criminal force to her. 


(9) Zis bathing. A poura into the bath water which he knows tobe 
boiling. Here A intentionally by his own bodily power causes such motion 
inthe beiling water as brings that water into contact with Z, or with other 
water so situated that sach contact must affect Z’s sense of feeling. A has 
therefore intentionally used force to Z ; and if he has done this without Z’s 
consent, intending or knowing it to be likely that hemay thereby cause 
injury, fear or annoyance to Z, A has used criminal force. 


(h) A incites a dog to spring upon Z, without Z’s consent. Here, if A 
ae to cause injury, fear or annoyance to Z, he uses criminal force 
0 Z. 


3651. Whoever makes any gesture, or any preparation, intend- Assault. 
ing or knowing it to be likely that such gesture or preparation will 
cause any person present to apprehend that he who makes that 
esture or preparation is about to use criminal force to that person, 
is said to commit an assault. 


Explanation.—Mere words do not amount to an assault. But the 
words which a person uses may give to his gestures or preparations 
such a meaning as may make those gestures or preparations amount 
to an assault. 


Iitustrations. 


(a) A shakes his fist at Z, intending or knowing it to be likely that he 
ms; a a Z to believe that A is abouttostrike Z. A has commit- 
an as ‘ 


(6) A beginsto unloose the muzsle ofa ferocious dog, intending, or 
knowing it to be likely, that he may thereby cause Zto believe that he is 
about to cause the dogto attack Z. A has committed an assault upon 


({c) A takes up a stick, saying to Z, “ I will give you a beating.”? Here 
though the words used by A could in no case amount toan assault, and 
though the mere gesture, unaccompanied by any other circumstances, might 
not appa hag an assault, the geature explained by the words may amount 
to an assa 


352. Whoever assaults re are criminal = to any Lae hop Punishment for 
otherwise than on grave and sudden provocation given by assault or crimie 
person, shall be punished with * * * . epee eal 
sation 
ea He 


Assault or 
criminal 
force op grave 
provocation. 


Bape. 


Unnatural 
offences. 
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Ezxplanation.—Grave and sudden provocation will not mitigate 
the punishment for an offence under this section, if the provocation 
is sought or voluntarily provoked by the offender as an excuse for 


the offence, or 

if the provocation is given by anything done in obedience to the 
law, or by a public servant, in the lawful exercise of the powers of 
such public servant, or 

if the provocation is given by anything done in the lawful exer- 
cise of the right of private defence. 

Whether the provocation was grave and sudden enough to miti- 
gate the offence, is a question of fact. 


358. Whoever assaults or uses criminal force to any person on 
grave and sudden provocation given by that person, shall be punish- 
ed with * * * * * , 


Explanation.—The last section is subject to the same explanation 
as section 352. 


Of Rape. 


375. A man is said to commit ‘‘ rape’ who, except in the 
case hereinafter excepted, has sexual intercourse with a woman 
under circumstances falling under any of the five following descrip- 
tions :-— 

First.— Against her will. 

Secondly.—Without her consent. 

Thirdly.—With her consent, when her consent has been obtained 
by putting her in fear of death, or of hurt. 

Fourthly.—With her consent, when the man knows that he is 
not her husband, and that her consent is given because she believes 
that he is another man to whom she is or believes herself to be 
lawfully married. 

Fifthly.—With or without her consent, when she is under twelve 
years of age. 

Explanation.—Penetration is sufficient to constitute the sexual 
intercourse necessary to the offence of rape. 

Ezxception.—Sexual] intercourse by a man with his own wife, the 
wife not being under twelve years of age, is not rape. 


Of Unnatural Offences. 


377. Whoever voluntarily has carnal intercourse against the 
order of nature with any man, woman or animal, shal] be punished 
with e® # & @®@ _ 

Bzplanation.—Penetration is sufficient to constitute the carnal 
intercourse necessary to the offence described in this section. 
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CHAPTER XVII.™ 
Or Orrzencas aqarmnsT PROPERTY. 


Of Theft. 


378. Whoever, intending to take dishonestly any moveable Theft 
property out of the possession of any person without that person’s 
consent, moves that property in order to such taking, is said to 
commit theft. 


Explanation 1.—A thing so long as it is attached to the earth, 
not being moveable property, is not the subject of theft; but it 
becomes capable of being the subject of theft as soon as it is 
severed from the earth. 


Explanation 2.—A moving effected by the same act which effects 
the severance may be a theft. 


Explanation $.—A person is said to cause a thing to move by 
removing an obstacle which prevented it from moving or by sepa- 
rating it from any other thing, as well as by actually moving it. 


Explanation 4.—A person, who by any means causes an animal 
to move, is said to move that animal, and to move everything which, 
in consequence of the motion so caused, is moved by that animal. 


Explanation 5.—The consent mentioned in the definition may be 
expressed or implied, and may be eiven either by the person in pns- 
session, or by any person having for that purpose authority either 
express or implied. 


Tllustrations. 


(a) A cuts down a tree on Z’s ground, with the intention of dishonestly 
taking the tree out of Z’s possession without Z’s consent. Hero, as 
roan as A has severed the tree in order to such taking, he has committed 

@ 


(b) A puts a bait for dogs in his pocket, and thus induces Z’s dog to 
follow if Here, if A’s intention be dishonestly to take the dog out of 
Z’s Shela without Z’s consent, A has committed theft as soon as Z’s 
dog has begun to follow A. 


(c) A meets a bullock carrying a box of treasure. He drives the 
builock in a certain direction, in order that he may dishonestly take 
the treasure. As soon as the bullock begirs to move, A has committed 
theft of the treasure. 


(d) A being 2’s servant, and entrusted by Z with the care of Z’s plate, 


dishonestly runs away with the plate, without Z’s consent. A has com- 
mitted theft. 


(e) Z, going on aiourney, entrusts his plate to A, the keeper of a 
warehouse, till Z shall return. A carries the plate to a gold- 
smith and sells it. Here the plate was not in Z’s possession. It could 
not therefore be taken out of Z’s possession, and A has not committed 
theft, though he may have committed criminal breach of trust. 


(f) A finds a ring belonging to Z on a table in the house which Z 


occupies. Here the ring is in Z’s possession, and if A di 
ee A 1H Peter P on, and if A dishonestly re- 


(9) A finds a ring lying on the high-road, not in the possession of 
person. A, by taking Fa commits no theft, though he may oommmnte 
criminal miseppropriation of property. 





% As to enhanced punishment for second convictian fo 
caper wea Te. P \fotion for certain offences under this 
24 


Extortion, 
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(h) A sees a ring belonging to Z lying ona table in Z’s house. Not 
venturing to misappropriate the ring immediately for fear of search and 


detection, A hides the ring in a place where it is re te improbable that 
it will ever be found by Z, with the intention of taking the ring from 
the hiding place and selling it when the loss is forgotten. Here A, at 
the time of first moving the ring, commits theft. 

(1) A delivers his watch to Z, a jeweller, to be r ted, Z carries 
it to his shop. A, not owing to the jeweller any debt for which the 
jeweller might lawfully detain the watch as a security, enters the shop 
openly, takes his watch by force out of Z’s hand, and carries it away. 

ere A, though he may have committed criminal trespass and assault, 
has not committed theft, inasmuch as what he did was not done dis- 
honestly. ° 

(j) If A owes money to Z forrepairing the watch, and if Z retains 
the watch lawfully as asecurity for the debt, and A takes the watch 
out of Z’s possession, with the intention of depriving Z of the property 
asa security for his debt, he commits theft, inasmuch as he takes it 
dishonestly. 

(k) Again, if A, having pawned his watch to Z, takes it ont of Z’s 
possession without Z’s consent, not having paid what he borrowed on 
the watch, he commits theft, though the watch is his own property, in- 
asmuch as he takes it dishonestly. 

(lt) A takes an article belonging to Z ont of Z’s possession without 
Z’s consent, with the intention of keeping it until he obtains money 
from Zasa reward for its restoration. Here A takes dishonestly; A 
has therefore committed theft. 

(m) A, Leg on friendly terms with Z, goesinto Z’s library in Z’s 
absence, and takes away a book without Z’s express consent for the 
pee merely of reading it, and with the intention of returning it. 

ere, itis probable that A may have conceived that he had Z’s implied 
consent to use Z’s book. If this was A’s impression, A has not com- 
mitted theft. 

(n) Aasks charity from Z’s wife. She gives A money, food and clothes, 
which A knows to belong to Z, her husband. Hereit is probable that A 
may conceive that Z’s wifeis authorized to give away alms. If this 
was A’s impressiun, A has not committed theft. 

(0) Aisthe paramour of Z’s wife. She gives a valuable property, 
which A knows to belong to her husband Z, and to be such property ag 
she has not authority from Z to give. If A takes the property dishonestly, 
he commits theft. 

(p) A,in good faith, believing property belonging to Z to be A’s 
own property, takes that property out of B’s oanegene: Here, as A does 
not take dishonestly, he does not commit theft. 


Of Extortion. 


383. Whoever intentionally puts any person in fear of any 
injury to that’ person, or to any other, and thereby dishonestly 
induces the person so put in fear to deliver to any person any pro- 
perty or valuable security or anything signed or sealed which may 
be converted into a valuable security, commits ‘‘ extortion.”’ 


Lliustrations. 


(a) A threatens to publish a de‘amatoryjlibel water Z, unless Z 
gives him money. He thus induces Z to give him money. Ah3s commit- 
ted extortion. 

(6) A threatens Z thit he will keep Z’s ohildin wrongful confine- 
ment, unless Z will aign and deliver to A a promissory note bind{ag Z to 
aa fecrboarr> moneys to A. Z sigas and delivers the note. A has;o:mmit- 

extortion. 
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(c) A threatens t2 send club-men to plough up 2Z’s field unlesa Z will 
signand deliver to B’a bond binding Z under a penalty tv deliver 
certain produca t) B,and thereby induces Z to sign and deliver the bond. 
A has committed extortion. 

(d) A, by putting Z in fear of grievous hurt, dishonestly indyces Z to 
sign or affix his seal to @ blank paver and deliverit toA. Z sigus and 
delivers the paper to A. Hero, as the paper so signed may be converted 
into a valuable security, A has committed extortion. 


Of Robbery and Dacoity. 


390. In all robbery there is either theft or extortion. Robbery. 


Theft is ‘‘ robbery ’’ if, in order to the committing of the theft, When theft is 
or in committing the theft, or in carrying away or attempting to robbery. 
carry away property obtained by the theft, the offender, for that 
end, voluntarily causes or attempts to cause to any person death or * 
hurt or wrongful restraint, or fear of instant death or of instant 
hurt, or of instant wrongful restraint. 


Extortion is ‘‘ robbery ’’ if the offender, at the time of com- When extortion 
mitting the extortion, is in the presence of the person put in fear, !8 tobbery. 
and commits the extortion by putting that person in fear of instant 
death, of instant hurt, or of instant wrongful restraint to that 
person, or to some other person, and, by so putting in fear, induces 
the Poon so put in fear then and there to deliver up the thing 
extorted. 


Explanation.—The offender is said to be present if he is sufficient- 
ly near to put the other person in fear of instant death, of instant 
hurt, or of instant wrongful restraint. 


Illustrations. 


(2) A holds Z down, and fraudulently takes Z’s money and jewels 
from 2’s clothes, without Z’s consent. Here A has committed theft, and, 
in order to the committing of that theft, has voluntarily caused wrongful 
restraint to Z. A has therefore committed robbery. 

(6) A meets Z on the high-road, shows a pistol,and demands Z’s 
purse. Z, in consequence, surrenders his purse. Here A _ has 
extorted the purse from Z by patting him in fear of instant hurt, and 
being at the time of committing the extortion in his presence. He has 
therefore committed robbery. 

(c) A meets Z and Z’s child on the high-road A takes the child, 
and threatens to fling it down a precipice, unless Z delivers his purse. Z, 
in consequence, delivers his purse. ere A has extorted the purse from 
Z, by causing Z to be in fear of instant hurt to the child who is there 
present. A has therefore committed robbery on Z. 

(d) A obtains property from Z by saying— Your child is in the hands 
of my gang, and will be put to death unless you send us ten thousand 
rupees.” This is extortion, and punishable as such : but itis not robbery, 
calsea Z is put in fear of the instant death of his child. 


391. When five or more persons conjointly commit or attempt Dacoity, 
to commit a robbery, or where the whole number of persons con- 
jointly committing or attempting to commit a robbery, and persons 
present and aiding such commission or attempt, amount to five or 
more, every person so committing, attempting or aiding, is said to 
commit ‘* dacoity.’’ 


2a2 ‘ 


eeoneee 
miss 
pristion of 
property, 
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Of Criminal Misappropriation of Property. 


403. Whoever dishonestly misappropriates or converts to 
own use any moveable property, shall be punished with * * * 


Tilustrations. 


(a) Atakes property belonging to Z ont of Z's possession, in good 
faith, believing, at the time when he takes it, that the property belongs to 
himself. A is not guilty of theft: but if A, after discovering his mistake, 
dishonestly appropriates the property to his own use, he is guilty of an 
offence under this section. 

(5) A, being on friendly terms with Z, goes into Z’s library in 2Z’s 
absence, and takes away a book without Z’s express consent. Here, if A 
was under the impression that he had Z’s implied consent to take the book 
for the purpose of reading it, A has not committed theft. But if A after- 
wards sells the book for his own benefit, he is guilty of an offence under 
this section. . 

(c) A and B being joint owners of a horse, A takes the horse out of 
B’s possession, intending to use it, Here, as A has a right to use the 
horse, he does not diahonsatly misappropriate it. But, if A sells the 
horse and appropriates the whole proceeds to his own use, he is guilty of 
an offence under this section. 


his 


Explanation 1.—A dishonest misappropriation for a time only is 
& misappropriation within the meaning of this section. 


Illustrations. 


A finds a Government promissory note belonging to Z, bearing a blank 
endorsement. A, knowing that the note belongs to Z. pledges it witha 
banker as a security for a loan intending at a future time to restore it to Z. 


A has committed an offence under this section. 


Explanation 2.—A person who finds property not in the posses- 
sion of any other person, and takes such property for the purpose of 
protecting it for, or of restoring it to, the owner, does not take or 
misappropriate it dishonestly, and is not guilty of an offence; but 
he is guilty of the offence above defined, if he appropriates it to his 
own use, when he knows or has the means of discovering the owner, 
or before he has used reasonable means to discover and give notice 
to the owner and has kept the property a reasonable time to enable 
the owner to claim: it. 

What are reasonable means or what is a reasonable time in such a 
case, is a question of fact. 


It is not necessary that the finder should know who is the owner 
of the property, or that any particular person is the owner of it: it 
is sufficient if, at the time of appropriating it, he does not believe it 
to be his own property, or in good faith believes that the real owner 


cannot be found. 


Illustratsons. 


(a) A finds a rupee on the high-road, not knowing to whom the rupee 
belongs. A picks up the rupee. Here A has not committed the offence 
defined in this section. 

; (6) A finds a letter on the road, containing a bank note. From the 


direction and contents of the letter he learns to whom the note belongs. 


He appropriates the note. He is guilty of an offence under this section. 

¢) A finds a cheque payable to bearer. Hecan form no conjecture as 
to the person who has lost the cheque. But the name of the person who 
haa drawn the cheque appears, A fmows that-this person can direct him 
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he person in whose favour the cheque was drawn. A_ appropriates the 
Sheuce eahoat attempting to discover the owner. He 1s guilty of an 


offence under this section. 

d) A sees Z drop his purse with money init. A picks up the purse 
with ‘ie intention of ventering it to Z, but afterwards appropriates it to 
his own use. A has committed an offence under this section. 


(e) A finds a purse with money, not knowing to whom it agree WE 
he afterwards discovers that it belongs to Z, and appropriates it to his 
own use. A is guilty of an offence under this section. — 


(f) A finds a valuable ring, not Knowiug to whom it belongs. A sells 
it immediately without attempting to discover the owner. A is guilty 
of an offence under this section. 


Of Criminal Breach of Trust. 


4065. Whoever, being in any manner entrusted with property, Criminal breach 

or with any dominion over property, dishonestly misappropriates or ° . 
converts to his own use that property, or dishonestly uses or disposes 

of that property in violation of any direction of law prescribing the 

mode in which such trust is to be discharged, or of any legal con- 

tract, express or implied, which he has made touching the discharge 

of such trust, or wilfully suffers any other person so to do, commits 

** criminal breach of trust.’’ 


Tilustirations. 


_ (a) A, being executor to the will of a deceased person, dishonestly 
disobeys the law which directs him to divide the effects according to the 
will, nnd appropriates them to his own use. A has committed criminal 
breach of trust. 


(b) Ais a warehouse-keeper. Z, going on a journey, entrusts his furni- 
ture to A, under a contract that it shall be returned on payment of a 
stipulated sum for warehouse-room. A dishonestly sells the goods. A 
has committed criminal breach of trust. 


(c) A, residing in Calcutta, is agent for Z, residing at Delhi, There is 
an express or implied contract between A and Z, that all sums remitted b 
Z to A shall be invested by A according to Z’s direction. Z remits a lak 
of rupees to A, with direction to A to invest the same in Company’s paper. 
A dishones disobeys the directions, and employs the money in his own 
business. A committed criminal treach of trust. 


(d) But if A, in the last illustration, not dishonestly but in good faith, 
believing that it would be more for Z’s advantage to hold shares in the 
Bank o ry disobeys Z’s directions, and buys shares in the Bank 
of Bengal, for Z, instead of buying Company’s paper, here, though Z 
should suffer joss, and should be entitled to bring a civil action against A 
or account of that loss, yet A, not having acted dishonestly, not 
committed criminal breach of trust. 


_ (e) A, a Revenue-officer, is entrusted with public money, and is either 
directed by law, or bound by a@ contract, express or implied, with the 
Government, to pay into a certain treasury all the public money which he 
holds. A dishonestly appropriates the money. A committed criminal 
breach of trust. 


A, a carrier, is entrusted by Z with property to be carried by land 
or by water. A dishonestly misappropriates the pr . Ahas - 
mitted criminal breach of trust. eens — 


Stolen property.s 


Cheating. 
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Of the receiving of Stolen Property. 


410. Property, the possession whereof has been transferred by 
theft, or by extortion, or by robbery, and property which has been 
criminally misappropriated or in respect of which criminal breach 
of trust has been committed, is designated as ‘‘ stolen property,” 
whether the transfer has been made, or the misappropriation or 
breach of trust has been committed, within or without British India. 
But, if such property subsequently comes into the possession of a 
person legally entitled to the possession thereof, it then ceases to be 
stolen property. 


Of Cheating. 


4165. Whoever, by deceiving any person, fraudulently or dis- 
honestly induces the person so deceived to deliver any property to 
any person, or to consent that any person shall retain any property, 
or intentionally induces the person so deceived to do or omit to do 
anything which he would not do or omit if he were not so deceived, 
and which act or omission causes or is likely to cause damage or 


harm to that person in body, mind, reputation or property, is said 
to “* cheat.”’ 


Ezplanation.—A dishonest concealment of facts is a deception 
within the meaning of this section. 


TIilustrations. 


(a) A, by falsely pretending to bein the Civil Service, intentionally 
deceives Z, and thus dishonestly induces Z to let him have on credit 
goods for which he does 1 ot mean to pay. A cheats. 


(6) A, by putting a counterfeit mark on an article, intentionally de- 
ceives Z into a belief that this article was made by a certain celebrated 
manufacturer, and thas dishonestly induces Z to buy and pay for the 
article. A cheata. 


(c) A, by executing to Z a false sample of an article, intentionally 
deceives Z into believing that the article corresponds with the sample, 
oe saeeey dishonestly induces Z to buy and pay for the article. A 
cheats. 


(d) auuy tendering in payment for an article a bill on a house with 


which A keeps no rece er y which A expects that the bill will be 
dishononred, intentionally deceives Z, and thereby dishonestly induces Z 


to deliver the article, intending not to pay for it. A cheats. 


(e) A. by pledging as diamonds articles which he knows are not 
diamonds, intentionally deceives Z,and thereby dishonestly induces Z to 
lend money. <A cheats. 


(f) A intentionally deceives Z into a belief that A means to repay 
any money that Z may lend to him and thereby dishonestly induces Z to 
lend him money, A not intending to re-pay it. A cheats. 


{9) A intentionally deceives Z into a belief that A means to deliver 
to Z a certain quantity of indigo plant which he does not intend to 
deliver, and thereby dishonestly induces Z to advance money upon the 
faith of such delivery. A cheats; butif A, at the time of obtaining the 
money, intends to deliver the indigo plant, and afterwards breaks his 
contract and does not deliver it, he does not cheat, but is liable only toa 
civil action for breach of contract. 


(h) A intentionally deceives Z into a belief that A has are pee A’s 
rt of a contract made with Z, which he has not performed, and thereby 
Bishonestly induces Z to pay money. A cheats. 
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(i) A sells and conveys an estate to B. A, knowing that in conse- 
uence of such sale he has no right to the property, sells or mortgages 
the same to Z, without disclosing the fact of the previous sale and convey- 
ance te B, and receives the purchase or mortgage money from Z. A 
eats. 


416. A person is said to ‘‘ cheat by personation ”’ if he cheats Cheating by 
by pretending to be some other person, or by knowingly substituting personation 
one person for another, or representing that he or any other person 

is a person other than he or such other person really is. 


Explanation.—The offence is committed whether the individual 
personated is a real or imaginary person. 


Illustrations. 


(a) A cheats by pretending to be a certain rich banker of the same 
name, <A cheats by personation. 


b) A cheats by pretending to be B, a person who is deceased. A 
cheats by personation. 


Of Mischief. 


425. Whoever, with intent to cause, or knowing that he is Mischief. 
likely to cause, wrongful loss or damage to the public or to any 
person, causes the destruction of any property or any such change 
in any property or in the situation thereof as destroys or diminishes 
its value or utility, or affects it injuriously, commits ‘‘ mischief.’ 


Explanation 1.—It is not essential to the offence of mischief that 
the offender should intend to cause loss or damage to the owner of 
the property injured or destroyed. It is sufficient if he intends to 
cause, or knows that he is hkely to cause, wrongful loss or damage 
to any person by injuring any property, wnether it belongs to that 
person or not. 


Explanation 2.—Mischief may be committed by an act affecting 
property belonging to the person who commits the act, or to that 
person and others jointly. 


Illustrations. 


(a) A voluntarily burns a valuable security belonging to Z intending 
to cause wrongful loss to Z. A has committed mischief. 


(b) A introduces water into an ice-honse belunging to Z, and thus 
causes the ice to melt, intending wrongful loss to Z. A has committed 
mischief, 

(c) A voluntarily throws into a river a ring belonging to Z, with 
the aia of thereby causing wrongful loss to Z. A has committed 
mischief. 


_ (d) A, knowing that his effects are about to be taken in executicn 
in order to sar gt a debt due frcm him to Z, destroys those effects, with 
the intention of thereby preventing Z from oktaining satisfaction of the 
debt, and of thus causing damage to Z. A has committed mischief. 

(e) A, having insured « ship, voluntarily causes the same to be cast 


away, with the intention of causing damage to the underwriters. A has 
committed mischief. 


(f) A causes a ship to be cast away intending thereby to re 


damage to Z, who has lent m on botto the ship. 
committed mischief. pera ee e 


Criminal 
trespass, 


House-tres- 
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Lurking housee 
trespass. 


pee Nee. 
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A, having joint property with Z in a horse, shoots the horse, 
intonng bering 3 to series wrongful loss to Z. A has committed mis- 
chief. 

(h) A causes cattle to enter upon a field belonging to Z, intending to 
cause and knowing that he is likely to causa damaga to Z’s crop. A his 
committed mischief. 


Of Criminal Trespass.** 


441. Whoever enters into or upon proper'y in the possess.on of 
another with intent to commit an offence or to intimidate, insult or 
annoy any person in possession of such proporty, 


or, having lawfully entered into or upon such property, unlaw- 
fully remains there with intent thereby to intimidate, insult or annoy 
any such person, or with intent to commit an offence, 


is said to commit ‘ criminal trespass.’’ 
442. Whoever commits criminal trespass by entering into or 
remaining in any building, tent or vessel used as a human dwelling, 


or any building used as a place for worship, or as a place for the 
custody of property, is said to commit “‘ house-trespass.”’ 


Explanation.—The introduction of any part of the criminal tres- 
passer’s body is entering sufficient to constitute house-trespass. 


443. Whoever commits house-trespass having taken precautions 
to conceal such house-trespass from some person who has a right to 
exclude or eject the trespasser from the building, tent or vessel 
which is the subject of the trespass, is said to commit ‘‘ lurking 
house-trespass.”’ 


444. Whoever commits lurking house-trespass after sunset and 
before sunrise, is said to commit ‘‘ lurking house-trespass by night.” 


446. A person is said to commit ‘‘ house-breaking ’’’ who 
commits house-trespass if he effects his entrance into the house or 
any part of it in any of the six ways hereinafter described; or if, 
being in the house or any part of it for the purpose of committing 
an offence, or, having committed an offence therein, he quits the 
house or any part of it in any of such six ways, that is to say :— 


First.—If he enters or quits through a passage made by himself, 
or by any abettor of the house-trespass, in order to the committing 
of the house-trespass. 


Secondly.—If he enters or quits through any passage not in- 
tended by any person, other than himself or an abettor of the 
offence, for human entrance; or through any passage to which he 
has obtained access by scaling or climbing over any wall or buid- 
ing. 

Thirdly.—If he enters or quits through any passage which he 
or any abettor of the house-trespass has opened, in order to the 
committing of the house-trespass by any means by which that pas- 
sage was not intended by the occupier of the house to be opened. 


Fourthly.—If he enters or quite by opening any lock in order to 
the committing of the house-trespass, or in order to the quitting 
of the house after a house-trespass. 


a a eS 
% As to the application of ss. 441 and 445 to offences under special or local 
laws, sees, 40, supra. 
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Fifthly.—If he effects his entrance or departure by using crimi- 
nal force or committing an assault, or by threatening any person 
with assault. 


Sizthly.—If he enters or quits by any passage which he knows 
to have been fastened against such entrance or departure, and to 
have been unfastened by himself or by an abettor of the house- 
trespass. 


Explanation.—Any out-house, or building occupied with a house 
and between which and such house there is an immediate internal 
snr aa is part of the house within the meaning of this 
section. 


Tllustrattons. 


(a) A commits house-trespass by making a hole through the wall of 
Z’s house, and putting his haud through the aperture. Thisis houses 
breaking. 

(6) A commits house-trespass by creeping into a ship ata port-hole 
between decks. This ia house-breaking. 

(c) A commits house-trespass by entering Z's house through a window. 
This is house-breaking. 

(d) A commits house-trespass by entering Z’s house through the door, 
having opened a door which was fastened. This is house-breaking. 

(e) A commits house-trespass by entering Z’s house through the door, 
having lifted a latch by puting a wire through a hole in the door. This 
is honse-breaking. 

(f) A finds the key of Z’s house door, which Z had lost, and commits 
house-trespass by entering Z’s house, having opened the door with that 
key. This is house-breaking. 

(9) Zis standing in his doorway. Aforcesa passage by knocking Z 
down, and commits house-trespass by entering the house. This is house- 
breaking. 

(h) Z, the door keeper of Y, is standing in Y’s doorway. A commits 
house-trespass by entering the house, having deterred Z from opposing 
him by threatening to beat him. This is house-breaking. 


446. Whoever commits house-breaking after sunset and before gonge-breaking 
sunrise, is said to commit ‘‘ house-breaking by night.” by night. 


CHAPTER XVIII. 


Or OFFENCES RELATING TO DOCUMENTS AND TO TRADE OR PROPERTY 
Marks, 


463. Whoever makes any false document or part of a docu- Forgery, 
ment, with intent to cause damage or injury to the public or to 
any person, or to support any claim or title, or to cause any person 
to part with property, or to enter into any express or implied 
contract, or with intent to commit fraud or that fraud may be 
committed, commits forgery. 
464. A person is said to make a false document— Making a false 
First.—Who dishonestly or fraudulently makes, signs, seals or ecmant. 
executes a document or part of a document, or makes any mark 


denoting the execution of a document, with the intention of causing 
it to be believed that such document or part of a document was 
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made, signed, sealed or executed by or by the authority of a person 
by whom or by whose authority he knows that it was not made, 
signed, sealed or executed, or at a time at which he knows that if 
was not made, signed, sealed or executed; or 


Secondly.—Who, without lawful authority, dishonestly or 
fraudulently, by cancellation or otherwise, alters a document ir 
any material part thereof, after it has been made or executed either 
by himself or by any other person, whether such person be living 
or dead at the time of such alteration; or 


Thirdly.—Who dishonestly or fraudulently causes any person to 
sign, seal, execute or alter a document, knowing that such person 
by reason of unsoundness of mind or intoxication cannot, or that 
by reason of deception practised upon him, he does not know the 
contents of the document or the nature of the alteration. 


Illustrations. 


(a) Ahas a letter of credit upon B for rupees 10,000, written by Z. 
A, in order to defraud B, adds a cipher to the 10,000, and makes the sum 
1,00,000, intending thatit may be believed by B that Z so wrote the 
letter. A has committed forgery. 


(6) A, without Z’s authority, affixes Z’s seal to a document purporting 
to be @ conveyance of an estate from Z to A, with the intention of nies 
the estate to B, and therehy of obtaining from B the purchase-money. 
has cummitted forgery. 


(c) A picks up acheque on a banker signed by B, payable to bearer, 
but without any sum having been inserted in the cheque. A fraudulently 
fills up the cheque by inserting the sum of ten thousand rupees. A com- 
mits forgery, 


_ (a) A leaves with B, bis agent, a cheque on a banker, signed by A 
without inserting the sum payable, and authorizes B to fill up the cheque 
by inserting a sum not exceeding ten thousand rvpees for the purpose 
of making certain payments. B frandulently fills up the cheque by 
inserting the sum of twenty thousand rupees. commits forgery. 


(e) A draws aa bill of exchange on himself in the name of B without 
B’s authority, intending to discount it asa genuine bill with a banker and 
intending to take up the billon its maturity. Here, as A draws the bill 
with intent to deceive the banker by leading him to suppose that he had 
the security of B, and thereby to discount the bill, A is guilty of 
forgery. 

(f) Z’s_ will contains these words—“ I direct that all my remaining 
property be equally divided between A. B and C.” A dishonestly 
scratches out B’s name, intending that it may be believed that the whole 
was left to himself and C. A has cummitted forgery. 


(g) A endorses a Government promiesory note ad makes it payable 
to Z or his order by writing cn the bill the words “ Pay to Z or his order’ 
and signing the endorsement. B dishonestly erases the words “ Pay to 
Z or his order” and thereby converts the special endorsement into a 
blank endorsement. B commita forgery. 


(h) A sells and conveys an estate to Z. A afterwards, in order to 
defraud Z of his estate, executes a conveyance of the same estate to B, 
dated six months earlier than the date of the aps hese to Z, intendi 
it to be believed that he had conveyed the estate to B before he eonveyed. 
itto Z. A has committed forgery. 


(3) Z dictates his willto A. A intentionally writes down a different 
legatee from the legatee named by Z, and, by representing to Z that he 
has prepared the will according to his instructiong, Induces Z to sign the 


il. A has committed forgery. 
}) A writes a letter and signs it with B’s name without B’s authority, 
certifying that A isa man of character and in distressed circum 


atances from unforeseen misf e, intending by means of such letter 
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to obtain alms from Z% and other persons. Here, as A made a false 
document in order to induce Z to part with property, A has committed 
orgery. 

(k) A without B’s authority writes a letter and signs it in B’s name, 
certifying to A’s character, intending thereby to obtain employment 
under Z. A has committed forgery, inasmuch as he intended to deceive 
Z by the forged certificate, and thereby to induce Z to enter into an 
express or implied contiact for service. 


Explanation 1.—A man’s signature of his own name may amount 
to forgery. 
Illustrations. 


(a) A signs his own name to a bill of exchange, intending that it 
may be believed that the bill was drawn by another person of the same 
name, A has committed forgery. 

(6) A writes the word “accepted ’’ on a piece of paper and signs it with 
Z’s name, in order that B may afterwards write on the paper a bill of 
exchange drawn by B upon Z, and negotiate the bill as though it had 
been accepted by Z. A is guilty of forgery; and if B, knowing the fact, 
draws the bill upon the paper pursuant to A’s intention, Bis also guilty 
of forgery. 

(ce) A picks up a bill of exchange payable to the order of a different 
person of the same name. A endorses the bill in his own name, intending 
to cause it to be believed that it was endorsed by the person to whose 
order it was payable : here A has committed forgery. 


(ad) A purchases an estate sold under execution of a decree against B. 
B, after the seizure of the estate in collusion with Z, executes a lease of 
the estate to Z at a nominal rent and for a long period, and dates the 
lease six months prior to the seizure, with intent to defraud A, and to 
cause it to be believed that the lease was granted before the seizure. 
B, though he executes the lease in his own name, commits forgery by 
antedating it. 

(e) A, a trader, in anticipation of insolvency, lodges effects with B fur 
A’s benefit, and with intent to defraud his creditors; and in order to 
give a colour tc the transaction, writes a promissory note binding him- 
self to pay to B a sum for value received, and antedates the note, 
intending that it may be believed to have been made before A was on 
the point of insolvency. A has committed forgery under the firet head 
of the definition. 


Explanation 2.—The making of a false document in the name 
of a fictitious person, intending it to be believed that the document 
was made by a real person, or in the name of a deceased person, 
intending it to be believed that the document was made by the 
person in his lifetime, may amount to forgery. 


Illustration. 


A draws a bill of exchange upon a fictitious person, and fraudulently 
accepts the bill in the name of such fictitious person with intent to nego- 
tiate it. A commits forgery. 


CHAPTER XX. 


Or OFFENCES RELATING TO MARRIAGE. 


497. Whoever has sexual intercourse with a person who is Adultery. 
and whom he knows or has reason to believe to be the wife of 


Enticing or 
taking away 
or detaining 
with criminal 
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another man, without the consent or connivance of that man, such 
sexual intercourse not amounting to the offence of rape, is guilty 
of the offence of adultery, * * * * . In such case the wife 
shall not be punishable as an abettor. 

498. Whoever takes or entices away any woman who is and 
whom he knows or has reason to believe to be the wife of any other 
man, from that man, or from any person having the care of her 


intent a matrisd on behalf of that man, with intent that she may have illicit inter- 


woman, 


Defamation. 


Imputation 
trat 


course with any person, or conceals or detains with that intent any 


such woman, shall be punished with ‘ 


CHAPTER XXI. 
Or DEFAMATION. 


499. Whoever by words either spoken or intended to be read, 
or by signs or by visible representations, makes or publishes any 
imputation concerning any person intending to harm, or knowing 
or having reason to believe that such imputation will harm, the 
reputation of such person, is said, except in the cases hereinafter 
excepted, to defame that person. 


Explanation 1.—It may amount to defamation to impute any- 
thing to a deceased person, if the imputation would harm the 
reputation of that person if living, and is intended to be hurtful 
to the feelings of his family or other near relatives. 


Explanation 2.—It may amount to defamation to make an im- 
putation concerning a company or an association or collection of 
persons as such. : 


Explanation $.—An imputation in the form of an alternative or 
expressed ironically, may amount to defamation. 


Explanation 4.—No imputation is said to harm a person’s repu- 
tation, unless that imputation directly or indirectly, in the estima- 
tion of others, lowers the moral or intellectual character of that 
person, or lowers the character of that person in respect of his 
caste or of his calling, or lowers the credit of that person, or causes 
it to be believed that the body of that person is in a loathsome 
state, or in a state generally considered as disgraceful. 


Tilustrations. 


(a) A says—“ Z is an honest man; he never stole B’s watch’: intend- 
ing to cause it to be believed that Z did steal B's watch. This is 
defamation, unless it fall within one of the exceptions. 


(5) A is asked who stole B’s watch A points to Z, intending to 
cause it to be believed that Z atole B’s watch. This is defamation, unless 
it fall within one of the exceptions. 


(c) A draws a picture of Z ranning away with B’s watch, intending 
it to be believed that Z stole B’s watch. This is defamation, unless it fall 
within one of the exceptions. 


First Exception.—It is not defamation to impute anything which 
is true concerning any person, if it be for the public good that the 
imputation should be made or published. Whether or not it is for 
the public good is a question of fact. 
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Second Exception.—It is not defamation to express in good faith Public cone 
any opinion whatever respecting the conduct of a public servant duct of 
in the discharge of his public functions, or respecting his character, foyvants, 
so far as his character appears in that conduct, and no further. 

Third Exception.—It is not defamation to express in good faith Conduct of 
any opinion whatever respecting the conduct of any person touch- {57 pire 
ing any public question, and respecting his character so far as his any public 
character appears in that conduct, and no further. question, 


Illustration. 


It is not defamation in A to express in good faith any opinion whatever 
respecting Z’s conduct in petitioning Government on a public question, 
in signing a requisition for a meeting on a public question, in presiding 
or attending at such meeting, in forming or joining any society which 
invites the public support, in voting or canvassing for a particular 
candidate for any situation in the efficient discharge of the duties of 
which the public is interested. 


Fourth Exception.—It is not defamation to publish a substan- Fablication 
tially true report of the proceedings of a Court of Justice, or of the , pocedingi 


{ 
result of any such proceedings. of Courts. 


Ezplanation.—A Justice of the Peace or other officer holding an 
enquiry in open Court preliminary to a trial in a Court of Justice 
is a Court within the meaning of the above section. 


Fifth Exception.—It is not defamation to express in good faith Merits of 
any opinion whatever respecting the merits of any case, civil or s2%¢ decided 
criminal, which has been decided by a Court of Justice, or respect- conduct of 
ing the conduct of any person as a party, witness or agent, in any wee 
such case, or respecting the character of such person, as far as his sap 


character appears in that conduct, and no further. 


Illustrations. 

(a) A says—‘I think Z’s evidence on that trial is so contradictory 
that he must be stupid or dishonest.”” A is within this exception if he 
says this in good faith, inasmuch as the opinion which he expresses 
laa Z’s character as if appears in Z’s conduct as a witness, and no 

er. 


(4) But if A says—“‘I donot believe what Z asserted at that frial, 
because I know him to be a man without veracity,’’ A is not within this 
exception, inasmuch as the opinion which he expreases of, Z’s character, 
is an opinion not founded on Z’s conduct as a witness. 


Sizth Exception.—It is not defamation to express in good faith Merits of 
any opinion respecting the merits of any performance which its public per- 
author has submitted to the judgment of the public, or respecting ‘°™™#>°* 
the character of the author so far as his character appears in such 
performance, and no further. 

Exzplanation.—A performance may be submitted to the judgment 
of the public expressly or by acts on the part of the author which 
imply such submission to the judgment of the public. 


Illustrations. 


(a) A person who publishes a book, submits that book to the judgment 
of the public. 

(b) A person who makes s speech in public, submits that speech to 
the judgment of the public. 

> actor or singer who appears on a public stage, submits his acting 
or Bi g to the jud 3 : 


gment of*the public. 


veneare 
ged in 
inaee faith 


ful authority. 
over another. 


Accugation 
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(d) A says of a book published by Z—“ Z's book is foolish ; Z must be 
a weak maa Z’s book is indecent; Z must be a man of impure mind.’’ 
Ais within this exception, if he says this in good faith, inasmuch as the 
opinion which he expresses of Z respects Z’s character only so far as it 


appears in Z’s book, ard no further. 

(e) But if A says—“Iam not surprised that Z’s book is foolish and 
indecent, for he is a weak man and a libertine,” A is not within this excep- 
tion, inasmuch as the opinion which he expresses of Z’s character ia an 
opinion not founded on Z’s book. 


Seventh Exception.—It is not defamation in a person having 
over another any authority, either conferred by law or arising out 
of a lawful contract made with that other, to pass in good faith 
any censure on the conduct of that other in matters to which such 
lawful authority relates. 


Illustration. 


A Judge censuring in good faith the conluct of a witness, or of an 
officer of th2 Court ; a head of a dep3rtment censuring in good faith those 
who are under his orders ; a parent censuriag in good faith a child in the 
persone of other children; a echool-master, whose authority is derived 

rom a parent, censuring in good faith a pupil in the presence of other 
pupils; a master consuting a servant in good faith for remissness in 
service ; @ banker censuring in good faith the cashier of his bank for the 
conduct of such cashier as such cashier—are within this exception. 


Eighth Exception.—It is not defamation to prefer in good faith 
an accusation against any person to any of those who have lawful 
authority over that person with respect to the subject-matter of 
accusation. 


Illustration. 


If A in good faith accuses Z before a Magistrate; if A in good faith 
complains of the conduct of Z, a servant, to Z’s master ; if A in good faith 
carer oe of the conduct of Z, a child, to Z’s father—A is within this 
exception. 


Ninth Exception.—It is not defamation to make an imputation 
on the character of another, provided that the imputation be made 
in good faith for the protection of the interest of the person making 
it, or of any other person, or for the public good. 


Iliustrattons. 


(a) A, a shopkeeper, says to B, who manages his business—‘ Sell 
nothing to Z unless he pays you ready money, for I have no opinion of 
hie honesty.” A is within the exception, if he has made this imputation 
on Z in good faith for the protection of his own interests. 


(b) A, a Magistrate. in erent f & oe to his superior officer, casts 
an ee on the character of Z. Here, ifthe imputation is made in 
good Iaith, and for the public good, A is within the exception. 


Tenth Hxception.—It is not defamation to convey a caution, in 
good faith, to one person against another, provided that such 
caution be intended for the good of the person to whom it is con- 


person to : 
whom conveyed veyed, or of some person in whom that person is interested, or for 


or for public 
good. 


the public good. 
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CHAPTER XXII. 
Or Crrminat IntmmIpatTion, INsuLrT AND ANNOYANCE. 


603. Whoever threatens another with any injury to his person, Criminal in- 
reputation or property, or to the person or reputation of any one timidstion. 
in whom that person is interested, with intent to cause alarm to 
that person or to cause that person to do any act which he is not 
legally bound to do, or to omit to do any act which that person is 
legally entitled to do, as the means of avoiding the execution of 
such threat, commits criminal intimidation. 


Ezplanation.—A threat to injure the reputation of any deceased 
person in whom the person threatened is interested, is within this 
section. 

Illustration. 


A, for the purpose of inducing B to desiat from prosecuting a civil 
suit, threatens to burn B's house. A is guilty of criminal intimidation. 


CHAPTER XXIII. 
Oy Artempts TO Commit OFrreNces. 


511. Whoever attempts to commit an offence punishable by Punishment 
this Code with transportation or imprisonment, or to cause such an for gen 
offence to be committed, and in such attempt does any act towards 118 Gronces 
the commission of the offence, shall, where no express provision is punishable 


i ; igh- With trans- 
peed this Code for the punishment of such attempt, be punish- rtation of 
: ae 
mente 


Illustrations. 


(a) Amakes an attempt to steal some jewels by breaking open a 
box, and finds after so opening the box that there is no jewel init. He 
has done an act towards the commission of theft, and therefore is guilty 
under this section. 


(6) A makes an attempt to pick the pocket of Z by thrusting his 
hand into Z’s pocket. A fails in the attempt in consequence of Z's 
having nothing in his pocket. A is guilty under this section. 


ACT No. I or 1872. 
The Indian Evidence Act, 1872. 


Wuenrgas it is expedient to consolidate, define and amend the Fr amble. 
Law of Evidence; It is hereby enacted as follows :— 


PART I. 
Relevancy of Facts. 


CHAPTER I. 
PRELIMINARY. 


1. This Act may be called the Indian Evidence Act, 1872. Short title, 
It extends to the whole of British India, and applies to all Extent, 
judicial proceedings in or before any Court, including Courts- 
martial,?” but not to affidavits presented to any Court or officer, 
nor to proceedings before an arbitrator ; 


and it shall come into force on the first day of September, 1872. Commencement 
—~— Repea! of 


2. On and from that day the following laws shall be repealed : See te 
(1) all rules of evidence not contained in any Statute, Act or 
Regulation in force in any part of British India; 
(2) all such rules, laws and regulations as have acquired the 
24 and 25 force of law under the 25th section of the Indian Coun- 
Vict., c. 67. cils Act, 1861, in so far as they relate to any matter 
herein provided for; and 
(5) the enactments mentioned in the schedule** hereto to tho 
extent specified in the third column of the said 
schedule. 


But nothing herein contained shall be deemed to affect any provi- 
sion of any Statute, Act or Regulation in force in any part of British 


India and not hereby expressly repealed. 
3. In this Act the following words and expressions are used in a 


the following senses, unless a contrary intention appears from the ° 
context :— 

‘** Court ’’ includes all Judges and Magistrates, and all persons, ‘ Court.” 
except arbitrators, legally authorized to take evidence. 


‘** Fact ’? means and includes— “ Fact,” 


(1) anything, state of things, or relation of things capable of 
being perceived by the senses; 


37 But see the Army Act (44 and 45 Vict., c. 58), s. 127, which is as follows :— 


** A court-martial under this Act chall not, as respects the conduct of its proceed- 
ings, or the reception or rejection of evidence, or as respects any other matter or 
thing whatsoever, be subject to the provisions of the Indian Evidence Act, 1872, 
orto any Act, law or inance of any Legislature whatsoever, other than the 


Parliament of the United Kingdom. 
38 Not reprodaced. 
23 


** Relevant.’: 


** Pacts in 
issne.’? 


“ Doeume nt.” 


Evidence.” 
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(2) any mental condition of which any person is conscious. 


Iiluatrations. 


(a) That there are certain objects arranged in a certain order in a 
certain place, is a fact. 


(5) That a min heard or saw something, is a fact. 
(c) ‘That a man said certain words, is a fact. 


(d) That a man holds a certain opinion, has a certain intention, acts 
in good faith, or fraudulently, or uses s particular word in a particular 
bene 4 is or was at a specified time conscious of a particular sensation, 
is a fact. 


(e) That a man has a certain reputation, is a fact. 


One fact is said to be relevant to another when the one is con- 
nected with the other in any of the ways referred to in the provi- 
sions of this Act relating to the relevancy of facta. 


The expression “ facts in issue ’? means and includes— 

any fact from which, either by itself or in connection with other 
facts; the existence, non-existence, nature or extent of any right, 
liability, or disability, asserted or denied in any suit or proceeding, 
necessarily follows. 

Explanation.—Whenever, under the provisions of the law for 
the time being in force relating to Civil Procedure, any Court 
records an issue of fact, the fact to be asserted or denied in the 
answer to such issue is a fact in issue. 


Jilustrations. 


A is accused of the murder of B. 
At hia trial the following facts may be in issue :— 

that A caused B’a death ; 

that A intended to cause B’s death ; 

that A had received grave and sudden provocation from B ; 

that A, at the time of doing the act which caused B’s death, was, 
by ae of unsoundness of mind, incapable of knowing its 
nature. 


‘‘ Document ’? means any matter expressed or described upon 
any substance by means of letters, figures or marks, or by more 
than one of those means, intended to be used, or which may be 
used, for the purpose of: recording that matter. 


Itlustrations. 
A writing is s document: 
Words printed, lithographed or photographed are documents : 


A map or plan is a document : 
An inscription on a metal plate or stone is a document : 


A caricature is a document. 


‘¢ Evidence ’? means and includes— 


(1) all statements which the Court permits or requires to be 
made before it by witnesses, in relation to matters of 
fact under inquiry : 

such statements are called oral evidence : 
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(2) all documents produced for the inspection of the Court : 
such documents are called documentary evidence. 


A fact is said to be proved when, after considering the matters “ Proved.” 
%efore it, the Court either believes it to exist, or considers its 
existence so probable that a prudent man ought, under the circum- 
aig of the particular case, to act upon the supposition that it 
exists. 


A fact is said to be disproved when, after considering the ‘*Disproved,”’ 
matters before it, the Court either believes that it does not exist, 
or considers its non-existence so probable that a prudent man ought, 
ander the circumstances of the particular case, to act upon, the 
supposition that it does not exist. é 


A fact is said not to be proved when it is neither proved nor “Not proved.’ 
‘disproved. 


4. Whenever it is provided by this Act that the Court may « May pre. 
presume a fact, it may either regard such fact as proved, unless sume.” 
and until it is disproved, or may call for proof of it : 


Whenever it is directed by this Act that the Court shall pre- “Shall pre- 
sume a fact, it shall regard such fact as proved unless and until it 80m.” 
is disproved : 


When one fact is declared by this Act to be conclusive proof of * Conclusive 
another, the Court shall, on proof of the one fact, regard the other proof.” 
as proved, and shall not allow evidence to be given for the purpose 
of disproving it. 


CHAPTER II. 


Or tHE RELEVANCY or Facts. 


&. Evidence may be given in any suit or proceeding of the Evidence 
existence or non-existence of every fact in issue and of such other may be given 
facts as are hereinafter declared to be relevant, and of no others. ee 

Explanation.—This section shall not enable any person to give "evant facts. 
evidence of a fact which he is disentitled to prove by any provision 
of the law for the time being in force relating to Civil Procedure. 


Illuetraitonea. 


(a) A is tried for the murder of B by betting him with a club with 
the intention of causing his death. 


At A’s trial the following facts arefin issue :— 
A’s beating B with the club ; 
A’s causing B’s death by such beating ; 


A’s intention to canse B’s death. 


(b) A suitor does not bring with him, and have in readiness for prc- 
duction at the first hearirg of the case, a bond on which he relies. This 
section does not enable him to produce the bond or prove ita contents 
at a subsequent stage of the proceedings, otherwise than in accordance 
with the conditions prescribed by the Code of Civil Procedare. 

282 
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G6. Facts which, though not in issue, are so connected with a 
fact in issue as to form part of the same transaction, are relevant, 


whether they occurred at the same time and place or at different 
times and nice: 


Tilustrations. 


a) A is accused of the murder of B by beating him. Whatever was 
said or done by A or B or the by-standers at the beating, oro shortly 
a or after it as to form part of the transaction, is a relevant 


(d) A is accused of waging war against the Queen by taking part in 
an armed irsurrection in which property is destroyed, ee are 
attacked, and gaols are broken open. The occurrence of these facts is 


relevant, as forming part of the general transaction, though A may not 
have been present at all of them. 


(c) Asues B for a libel contained ina letter forming part of a 
correspondence. Letters between the parties relating to the subject 
out of which the libel arose, and forming part of the correspondence in 


which it is contained, are relevant facts, though they do not contain the 
libel itself. 


(d) The question is, whether certain goods ordered from B were 
delivered to A. The goods were delivered to several intermediate per- 
sons successively. Each delivery is a relevant fact. 


7. Facts which are occasion, cause or effect, immediate or 
otherwise, of relevant facts, or facts in issue, or which constitute 
the state of things under which they happened, or which afforded 
an opportunity for their occurrence or transaction, are relevant. 


Illustrations. 


(a) The question is, whether A robbed B. 


The facts that, shortly before the robbery, B went to a fair with 
money in his possession, and that he showed it or mentioned the fact 
that he had it, to third persons, are relevant. 


(6) The question is, whether A murdered B, 


Marks on the ground, produced by a struggle at or near the place 
where the murder was committed, are relevant facts. 


(c) The question is, whether A poisoned B. 


The state of B’s hcalth before the symptoms ascribed to poison. and 
habits of B, known to A, which afforded on opportunity for the adminis- 
tration of poison, are relevant facts. 


8. Any fact is relevant which shows or constitutes a motive or 
preparation for any fact in issue or relevant fact. 


The conduct of any party, or of any agent to any party, to any 
suit or proceeding; in reference to such suit or proceeding, or in 
reference to any fact in issue therein or relevant thereto, and the 
conduct of any person an offence against whom is the subject of any 
proceeding, is relevant, if such conduct influences or is influenced 


by any fack in issue or relevant fact, and whether if Wea Yrerious: 
or subsequent thereto. 


Explanation 1.—The word ‘‘ conduct ’’ in this section does not 
include statements. unless those statements accompany and explain 
acts other than statements; but this explanation is not to affect the 
relevancy of statements under any other section of this Act. 
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Explanation 2.—When the conduct of any person is relevant, any 


statement made to him or in his presence and hearing, which affects 
*uch conduct, is relevant. 


Tilustra‘tors. 
(«) A is tried for the murder of B. 


iThe facts that A mirderei O, that B knew that A had murdered O 
‘and that B had tried to extort money from A by threatening to make his 
knowledge public, are relevant. 


(6) A sues B upona bond for the rayment of money. B denies the 
making of the bond. a ' 


+ The fact that, at the time when the bond was alleged to be made, B 
required money for a particular purposa, is relevant. 


(c) Ais tried for the murder of B by poison. 


The fact that, before the death of B, A procured poison similar to 
that which was administered to B, is relevant. 


(2) The question is whether a certain document is the will of A. 

The facts, that not long bsfore the date of the alleged will A made 
<nquiry into matters tv which the provisions of the alleged will relate; 
that he consulted vikils in raference to making the will, and that he 


caused drifts of other wills to be prepared, of which he did not approve, 
are relevant. 


(e) A is accused of a crime. 

The facts that, either befora or at the time Of. or after the alleged 
crime, A provided evidence which would tend to give to the facts of 
the case an app2iarance favourable to himself, or that he destroyed or 
concealed ovidence, or prevanted the | regence or procared the absence 
of persons who might have been witnesses, Or suborned persons to give 
false evidence respecting it, are relevant. 


(f) The question is, whether A robbed B. 


he facts that, after Bwas robbed,O said in A’s presence—“ the 
stisaaee moaning to look for the man who robbed B,’’ and that imme- 
Siately afterwards A ran away, are relevant. 


(g) The question is whether A owes B rupees 10,000. 


The facts that A asked O to lend him money, and that D said 
to Cin A’s presence and hearing—“I advise you not to trust A, for he 
owes B 10,000 rapees,”’ and that A went away without making any 
answer, are relevant facts. 


(h) The question ie, whether A committed a crime, 
fact that A sbsconded after receiving a letter warning him that 
jeques was being made for the criminal, and the contents ofthe letter 
are relevant. 
(4) A is accused of a crime. 
facts that, after the commission of the alleged crime, he abscond- 
od, jecgie in possession of property or the proceeds of property acquired 


by the crime, or attempted to conceal things which were or might have 
teen used in committing it, are relevant. 


(j) The question is whether A was ravished. 


hat, shortly after the alleged rape, she made a complaint 
“tn, cote arm, tho: circumstances under which, and the terms in 
which, the complaint was made, are relevant. 


4, without making & complaint, she said. that she 
ad te a tacabe is not relevant asconduct under this section, though 
it may be relevant~— 
aaa asa dying declaration under section 82, clause (1), or %8 OOF- 

ro ve evidence under section 157. 
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(k) The question is, whether A was robbed. 


The fact that, soon after the alleged robbery, he made a complaint 
relating to the offence, the circumstances under which, and the terms in 
which, the complaint was made, are relevant. 


The fact that hesaid he had been robbed without making any com- 
pant - vot relevant, as conduct under this section, though it may be 
relevant— 

asadying declaration under section 82, clause (1), oras cor- 
roborative evidence under section 157. 


ewine 9. Facts necessary to explain or introduce a fact in issue or 
introduce rele« Televant fact, or which support or rebut an inference suggested by a 
vant facts. fact in issue or relevant fact, or which establish the identity of any 


oe or person whose identity is relevant, or fix the time or place 
at which any fact in issue or relevant fact happened, or which show 
the relation of parties by whom any such fact was transacted, are 
relevant in so far as they are necessary for that purpose. 


Illustrations. 


(a) The question is, whether a given document is the will of A. 


The state of A’s property and of his family at the date of the 
alleged will may be relevant facts. 


(5) A sues B for a libel imputing disgraceful conduct to A; B 
affirms that the matter alleged to be libellous is true. 


The position and relations of the parties at the time when the libel 
was published may be relevant facts as introductory to the facts in issue. 


The particulars of a dispute between A and B about sa matter uncon- 
nected with the alleged libel are irrelevant, though the fact that there was 
a dispute may be relevant if it affected the relations between A and B, 


(c) A is accused of a crime. 


The fact that, soon after the commission of the crime, A aksconded 
from his house, is relevant under section 8, as conduct subsequent to 
and affected by facts in issue. 

The fact that at the time when he left home he had sudden and 
urgent business at the place to which he went, is relevant, as tending to. 
explain the fact that he left home suddenly. 


The details of the business on which he left are not relevant, except in 
80 a they are necessary to show that the business was sudden and 
urgent. 

(d) A sues B for inducing C to break a contract of service made by 
him with A. C, on leaving A’s service, cays to A—“I am leaving you 
because B has made me a better offer.” This statement is a relevant 
fact as explanatory of C’s conduct, which ia relevant as a fact in issue. 


(e) A, accused of theft,is seen to give the stolen property to B, who 
is seen to give it to A’s wife. B says as be delivers it -“A says you 
are to hide this.” B’s statement is relevant as explanatory of a fact which 
is part of the transaction. 

(f) A is tried for a riot and is proved to have marched at the head 
of amob. The cries of the mob are relevant as explanatory of the nature 
of the transaction. 


Things said or 10. Where there is reasonable ground to believe that two or 
done by con: _ more persons have conspired together to commit an offence or an 
cue to common actionable wrong, anything said, done or written by any one of suck 
design. persons in reference to their common intention, after the time when 

such intention was first entertained by any one of them, is a rele- 


vant fact as against each of the persons believed to be so conspiring, 
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as well for the purpose of proving the existence of the conspiracy 
. for the purpose of showing that any such person was a party to 
it. 


Iitustration. 


_ Reasonable ground exists for believing that A has joinod in a cun- 
spiracy to wage war against the Queen. 


The facts that B procured arms in Europe for the purpose of the con- 
spiracy, C collected money in Calcutta for a like object, D persuaded 
persons to join the conspiracy in Bombay, E published writings advo- 
ca the object in view at Agra, and F transmitted from Delhi to G at 
Cabul the money which C had collected at Caloutta, and the contents 
of a letter written by H giving an account of the conspiracy, are cach 
relevant, both to prove the existence of the conspiracy, and to prove A’s 
complicity in it, although he may have been ignorant of all of them, and 
although the persons by whom they were done were = to 
him, and although they may have taken place before he joined the con- 
spiracy or after he left it. 


i When facts not 
11. Facts not otherwise relevant are relevant— bite poo red - i 
(1) if they are inconsistent with any fact in issue or relevant i rol 
9 


(2) if by themselves or in connection with other facta they 
make the existence or non-existence of any fact in issue 
or relevant fact highly probable or improbable. 


Lilustrations. 


(2) The question is whether A committed a crime at Calcuttaon a 
certain day. 


The fact, that on that day, A was at Lahore is relevant. 


The fact that, near the time when the crime was committed. 
A was ata distance from the place where it was committed, which would 
render it highly improbable, thongh nut impossible, that he committed it, 
is re evant, 

(b) the question is, whether A committed a crime. 


The circumstances are such that the crime must have been committed 
either by A, B. Cor D. Every fact wh'ch shows that the crime could 
have been committed by ng one else and that it was not committed by 
either B, C or D, is relevant. 


12. In suits in which damages are claimed, any fact which will In suits for 
enable the Court to determine the amount of damages which ought ern e a“ 
to be awarded, is relevant. e vahle Ooart té 


determine 
amount, are 
Soe es ‘ : Televant. 
13. Where the question is as to the existence of any right or Facts 


custom, the following facts are relevant :— ie pela 


(a) any transaction by which the right or custom in question is :n question. 
was created, claimed, modified, recognized, asserted or 
denied, or which was inconsistent with its existence : 


(5) particular instances in which the right, or custom was 
claimed, recognized or exercised, or in which its exer- 
cise was disputed, asserted or departed from. 


Illustration. 


The question is whether A hasaright to a fishery. A deed confer- 
ring the fishery on A’s ancestors, a mortgage of the fishery by A’s father, 


Facts showing 
existence of 
state of mind, 
or of body, or 
bodily fecling. 
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a subsequent grant of the fishery by A‘s father, irreconcilable with 
the mort , particular instances in which A’s father exercised the right, 
orin which the exercise of the right was stupped by A’s neighbours, are 
relevant facta. 


14. Facts showing the existence of any state of mind, such as 
intention, knowledge, good faith, negligence, rashness, ill-will or 
good-will téwards any particular person, or showing the existence 
of any state of body or bodily feeling, are relevant, when the exist- 
ence of any such state of mind or body or bodily feeling is in issue 
or relevant. 


Explanation 1.—A fact relevant as showing the existence of a 
relevant state of mind must show that the state of mind exists, not 
generally, but in reference to the particular matter in question. 


Explanation 2.—But where, upon the trial of a person accused of 
an offence, the previous commission by the accused of an offence is 
relevant within the meaning of this section, the previous conviction 
cf such person shall also be a relevant fact. 


Illustrations. 


(a) Ais accused of receiving stolen goods knowing them to be stolen. 
It is proved that he was in possession of a particular stolen article. 
The fact that, at the same time, he was in possession of many other 
etolen articles is relevart, as tending to show thut he knew each and all of 
the articles of which he was in possession to be stvlen. 


(b) A is accused of fraudulently delivering to another person a 
counterfeit coin which, at the time when he delivered it, he knew to be 
counterfeit. 

The fact that, at the time of its delivery, A was possessed of a number 
of other pieces of counterfeit coin is relevant. 

The fact that A had been previously convicted of delivering to another 
—— _ genuine a counterfeit cuin knowing it to be counterfeit is 
relevant. 


(ec) A sues B for damage done bya dog of B’s, which B knew to be 
ferocious. 

The facts that the dog had previously bitten X, Y and Z, and that they 
had made complaints to B, are relevant. 

(d) The question is, whether A, the acceptor of a bill of exchange, 
knew that the name of the payeo was fictitious. 

The fact that Ahad accepted other bills drawn inthe same manner 
before they could have been transmitted to him by the payee if the payee 
had been a real person, is relevant as showing that A knew that the payee 
was a fictitious person. 

(e) Ais accused of defaming B by publishing an imputation intended 
to harm the reputation of B. r 


The fact of previous publications by A respecting B, showing ill-will 
on the part of A towards B is relcevant,as proving A’s intention to harm 
B’s reputation by the particular publication in question. 

The facts that there was no previous quarrel between A and B, and 
that A repeated the matter complained of as he heard it, are relevant, as 
showing that A did not intend to harm the reputation of B. 

(f) Ais sued by B for fraudulently resenting to B that C was 
set whereby B, being induced to trust C, who was insolvent, suffered 

O88. 

The fact that, at the time when A represented C to be solvent, C was 
supposed tobe solvent by his neighbours and by persons dealing with 
him, is relevant, as showing that A made the representation ia good faith. 

(9) Ais sued by B for the price of work done by B, upon a houne of 
which A is owner, by the order of C, a contractor. 


A’s defence is that B’s contract was with O. 
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The fact that A paid C for the work in question is relevant, as proving 

hat A did, in faith, make over to C the management of the work in 

question, so that C wasina position to contract with B on O’s own 
account, and not as agent for A. 

(h) Ais accused of the dishonest misappropriation of property which 
he had found, and the questionis whether, whenuhe appropriated it, he 
believed in good faith that the real owner could not be found. 

The fact that public notice of the loss of the property had been given 
in the place where A was, is relevant,as showing that A did notin good 
faith believe that the real owner of the property could not be found. 

The fact that A knew, or had reason to believe, that the notice was 
given fraudulently hy C, who had heard of the loss of the property and 
wished to set up a false claim toit, is relevant, as showing that the fact 
that A knew of the notice did not disprove A’s good faith. 

(s) A is charged with shooting at P with intent to kill him. In 
order to show A’s inteut the fact of A’s having previously shot at P may 
be proved. 

(j) Aischarged with sending threatening letters to B. Threatening 
letters previously sent by A to B may be proved, as showing the intention 
of the letters. 

, PA question is, whether A has been guilty of cruelty towards B, 
is wife, 

Expressions of their feeling towards each other shortly before or 
after the alleged cruelty are relevant facts. 

(1) The question is whether A’s death was caused by poison. 


Statements made by A during his illness as to his symptoms are 
relevant facts. 

(m) The question is, what was the state of A’s health at the time an 
assurance on his life was effected. 

Statements made by A as to the state of his health at or near the time 
in question are relevant facts. 

(a) Asues B for negligence in providing him with ao carriage for hire 
not reasonably fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to the defect 
of that particular carriage is relevant. 

The fact that B was habitually negligent about the carriages which he 
iet to hire is irrelevant. 

oa) A is tried for the murder of B by intentionally shooting him 


The fact that A on other occasions shot at Bis relevant as showing his 
intention to shoot B. 

The fact that 1 was inthe habit of shooting at people with intent to 
murder them is irrelevant. 


(p) A is tried for a crime. 


The fact that he said something indicating an intention to commit that 
particular crime is relevant. 


The fact that he said something indicating a general disposition to 
commit crimes of that class is irrelevant. 

15. When there is 1 question whether an act was accidental or Facts 
intentional, or done with a particular knowledge or intention, the peeune on 
fact that such act formed part of a series of similar occurrences, in Yhethor 


each of which the person doing the act was concerned, is relevant. act was acci- 
ental or 


intentional. 
Illustrations. 


(a) A is acoused of burning down his house in order to obtain money 
gor which it is insured. 


Existence of 
course 0 
business 
when 
relevant. 


Admission 
defined, 


Admission 


roceeding or 
is agent; 


by ol 
representative 
character; 


b 

py Para in 
subject- 
matter 


by person 
from whom 
interest 
derived, 
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_ The facts that A lived in several houses successively, each of which he 
insured, io each of which a fire occurred, and after each of which fires A 
received payment froma differont insur ince Office, are relevant, as tending 
to show that the fires were not accidental. 


(6) A is employed to receive money from the debtors of B. It ia A‘s 
duty tomake entries in a book showing the amounts received by him. 


He makes an entry showing that on a particular occasion he received less 
than he really did receive. 


or question is, whether this false entry was accidental or inten- 
onal. 


The facts that other entries made by A in tho same book are false, 
and that the false entry is in each case in favour of A, are relevant. 


(c) A is accused of fraudalently delivering to B a counterfeit 
rupee. 
The question is, whether the delivery of the rupee was accidental. 


The facts that, soon before or soon after the delivery to B, A delivered 


counterfeit rupees to C, D and E are relevant, as showing that the delivery 
to B was not accidental. 


16. When there is a question whether a particular act was done, 
the existence of any course of business, according to which it 
naturally would have been done, is a relevant fact. 


Illustrations. 


(a) The question is, whether a particular letter was despatched. 


The facts that it was the ordinary course of business for all letters put 


in a certain place to be carried to the post, and that that particular letter 
was put in that place are relevant. 


(b) The question is, whether a particular letter reached A. The facts 


that it was posted in due course, and was not returned through the Dead 
Letter Office, are relevant. 


ADMISSIONS. 


17. An admission is a statement, oral or documentary, which 
suggests any inference as to any fact in issue or relevant fact, and 


which is made by any of the persons, and under the circumstances, 
hereinafter mentioned. 


18. Statements made by a party to the proceeding, or by an 
agent to any such party, whom the Court regards, under the cir- 
cumstances of the case, as expressly or impliedly authorized by him 
to make them, are admissions. 


Statements made by parties to suits suing or sued in a repre- 
sentative character are not admissions, unless they were made 
while the party making them held that character. 


Statements made by— 


(1) persons who have any proprietary or pecuniary interest 
in the subject-matter of the proceeding, and who make 


ny statement in their character of persons so interest- 
ed, or 


(2) persons from whom the parties to the suit have derived 
their interest in the subject-matter of the suit, 


are admissions, if they are made during the continuance of the 
interest of the persons making the statements. 
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19. Statements made by persons whose position or liability it is Admissions 


necessary to prove as against any party to the suit, are admissions, whine pod: 
if such statements would be relevant as against such persons iM tion must be 
relation to such position or liability in a suit brought by or against proved as 
them, and if they are made whilst the person making them occupies teenit party 


such position or is subject to such liability. 


Tl.ustration. 


A undertakes to collect rents for B. 
B sues A for not collecting rent due from C to B. 
A denies that rent was due from C to B. 


A statement by C that he owed B rent is an admission, and is a 
relevant fact as against A, if A denies that C did owe rent to 

20. Statements made by persons to whom a party to the suit romped a 
has expressly referred for information in reference to a matter in expressly 


dispute are admissions. referred to by 
party to suit. 


Iilustration. 


The question is whether a horse sold by A to B is sound. 


A says to B—‘“‘ Goand ask C. C knows all about it.’ C’s statement 
is an admission. 

21. Admissions are relevant and may be proved as against the herd of 
person who makes them, or his representative in interest; but they ear 
cannot be proved by or on behalf of the person who makes them persons 


e e ° e e e yaa ki 
or by his representative in interest, except in the following cases : rene aby 


(1) An admission may be proved by or on behalf of the person or on their 
making it, when it is of such a nature that, if the person making behalf. 
it were dead, it would be relevant as between third persons under 
section 32. 
(2) An admission may be proved by or on behalf of the person 
making it, when it consists of a statement of the existence of any 
state of mind or body, relevant or in issue, made at or about the 
time when such state of mind or body existed, and is accompanied 
by conduct rendering its falsehood improbable. 


(5) An admission may be proved by or on behalf of the person 
making it, if it is relevant otherwise than as an admission. 


Illustrations. 


(a) The question between A and B is, whether a certain deed is or is 
not forged. A affirms that it is genuine, B that it is forged. 


A may prove a statement by B that the deed is genuine,and B may 
prove a statement by A that the deed is forged; but A cannot prove a 
statement by himself that the deed is genuine, nor can B prove a state- 
ment by himself that the deed is forged. 


(b) A, the captain of a ship, is tried for casting her away. 


Evidence is given to show that the ship was taken out of her proper 
course. 

A produces a book kept by him in tle onuinery course of his business 
showing observations all to have been taken by him from day to day, 
and indicating that the ship was not taken out of her ee course. A 
may prove these statements, because they would be admissible betweou 
third parties, if he were dead, under section 82, clause (2). 
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(c) A is acoused of a crime committed by him at Calcutta. 


He produces 8 letter written by himself and dated at Lahore on that 
day, and bearing the Lahore post-mark of that day. 


The statement in the date of the letter is admissible, because, if A wore 
Cead, it would be admissible under section $2, clause (2). 


i A is accused of receiving stolen goods knowing tkem to be 
stolen. 


He offers to prove that he refused to sell them below their value. 


A may prove these statements,“though they are admissions, because 
they are explanatory of conduct influenced by facts in issue. 


(e) A is accused of fraudulently having in his possession counterfeit 
coin which he knew to be counterfeit. 


He offers to prove that he asked a skilful person to examine the coin 
as he doubted whether it was counterfeit or not, and that that person 
did examine it and told him it was genuine. 


A may prove these facts for the reasons stated in the last preceding 
sllustratron. 


When oral 22. Oral admissions as to the contents of a document are not 


admissionsas relevant, unless and until the party proposing to prove them shows 
be ieeslned that he is entitled to give secondary evidence of the contents of such 


are relevant. document under the rules hereinafter contained, or unless the 
genuineness of a document produced is in question. 
Admissions 23. In civil cases no admission is relevant, if it is made 
in civilcases ® either upon an express condition that evidence of it is not to be 
ene ee given, or under circumstances from which the Court can infer that 
; the parties agreed together that evidence of it should not be 
given. 


Explanation.—Nothing in this section shall be taken to exempt 
any barrister, pleader, attorney or vakil from giving evidence of 
any matter of which he may be compelled to give evidence under 


section 126, 
Confession 24. A confession made by an accused person is irrelevant in 
caused by a criminal proceeding, if the making of the confession appears to 
inducement, the Court to have been caused by any inducement, threat or pro- 
promise, when mise having reference to the charge against the accused person, 
evant in 


proceeding from a person in authority and sufficient, in the opinion 

ote a of the Court, to give the accused person grounds which would 
appear to him reasonable for supposing that by making it he would 
gain any advantage or avoid any evil of a temporal nature in 
reference to the proceedings against him. 


Confession to 25. No confession made to a police-officer shall be proved as 
sear oat cag against a person accused of any offence. 

Pith an 26. No confession made by any person whilst he is in the 
“by accused custody of a police-officer, unless it be made in the immediate 
while in - presence of a Magistrate, shall be proved as against such person. 

lice not Explanation.—In this section ‘‘ Magistrate’? does not include 


o be poe the head of a village discharging magisterial functions in the 


Presidency of Fort St. George or in Burma or elsewhere, unless 
such headman is a Magistrate exercising the powers of a Magistrate 
under the Code of Criminal Procedure, 1882. X of 1882, 
How much of 27. Provided that, when any fact is deposed to as discovered 
posociart eal in consequence of information received from a person accused of 
accused may Dy offence, in the custody of a police-officer, so much of such 
be proved. information whether it amounts to a confession or not, as relates 
distinctly to the fact thereby discovered, may be proved. 
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28. If such a confession as is referred to in section 24 is made Confession 
after the impression caused by any such inducement, threat or made after 
promise has, in the opinion of the Court, been fully removed, it is impression 


caused by 
relevant. inducement, 
threat or 
promise, 
. . i : relevant. 
29. If such a confession is otherwise relevant, it does not Confession 


become irrelevant merely because it was made under a promise of otherwise 
secrecy, or in consequence of a deception practised on the accused {9 become 
person for the purpose of obtaining it, or when he was drunk, or irrelevant 
because it was made in answer to questions which he need not have oe a 
answered, whatever may have been the form of those questions, or Socrecy, otc. 
because he was not warned that he was not bound to make such 


confession, and that evidence of it might be given against him. 


30. When more persons than one are being tried jointly for Consideration 
the same offence, and a confession made by one of such persons 0 Fite 
affecting himself and some other of such persons is proved, the affating person 
Court may take into consideration such confession as against such making it and 
other person as well as against the person who makes such con- si any 
fession. for same 

Ezxplanation.—* Offence,” as used in this section, includes the °°" 
abetment of, or attempt to commit, the offence. 


Tilustrations. 


(a) A and B are jointly tried for the murder of C. It is proved that 
said—“ B and I murdered C.”’ The Court may consider the effect of 
this confession as against B. 


(6) A is on his trial for the murder of C. There is evidence to show 
ae C was murdered by A and B, and that B said—“A and 1 murdered 


This statement may not be taken intv consideration by the Court 
against A, as B is not being jointly tried. 


31. Admissions are not conclusive proof of the matters Admissions 


admitted, but they may operate as estoppels under the provisions ea 


‘ » but 
hereinaiter contained. Inay estop. 


STATEMENTS BY PERSONS WHO CANNOT BE CALLED AS WITNESSES. 


32. Statements, written or verbal, of relevant facts made by Cases in 
& person who is dead, or who cannot be found, or who has become Wich stato. 
incapable of giving evidence, or whose attendance cannot be pro- fact by person 
cured without an amount of delay or expense which under the who ie dead or 


circumstances of the case appears to the Court unreasonable, are fannot be 
themselves relevant facts in the following cases :— relevant, 


(1) When the statement is made by a person as to the cause of When it relates 
his death, or as to any of the circumstances of the transaction a ree of 
which resulted in his death, in cases in which the cause of that’ ' 
person’s death comes into question. 


Such statements are relevant whether the person who made 
them was or was not, at the time when they were made, under 
expectation of death, and whatever may be the nature of the pro- 
ceeding in which the cause of his death comes into question. 

(2) When the statement was made by such person in the or is made in 


ordinary course of businese and in particular when it consista of fours of 
any entry or memorandum made by him in books kept in the : 


or against 
interest of 


maker ; 


or vives penton 
as to public 
right or custom, 
or matters of 


nterest ; 


or relates to 
existence of 
relationship ; 


or is made in 
will or deed 
relating to 
family affairs 3 


or in document 
relating to 
transaction 
mentioned 

in section 13, 
Clause (a); 

or is made by 
several persons 
and expresses 
feelings relovant 
to matter in 
question. 
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ordinary course of business, or in the discharge of professional 

duty; or of an acknowledgment written or signed by him of the 

receipt of money, goods, securities or property of any kind; or of 

a document used in commerce written or si by him; or of the 
ues st a letter or other document usually dated, written or signea 
y . 

($) When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, if true, it would expose 
him or would have exposed him to a criminal prosecution or to a 
suit for damages. 

(4) When the statement gives the opinion of any such person, 
as to the existence of any public right or custom or matter of 
public or general interest, of the existence of which, if it existed, 
he would have been likely to be aware, and when such statement 
was made before any controversy as to such right, custom or 
matter has arisen. 

(5) When the statement relates to the existence of any relation- 
ship by blood, marriage or adoption between persons as to whose 
relationship by blood, marriage or adoption the person making the 
statement had special means of knowledge, and when the statement 
was made before the question in dispute was raised. 

(6) When the statement relates to the existence of any relation- 
ship by blood, marriage or adoption between persons deceased, and 
is made in any will or deed relating to the affairs of the family to 
which any such deceased person belonged, or in any family pedigree, 
or upon any tombstone, family portrait or other thing on which 
such statements are usually made, and when such statement was 
made before the question in dispute was raised. 

(7) When the statement is contained in any deed, will or other 
document which relates to any such transaction as is mentioned in 
section 13, clause (a). 


(8) When the statement was made by a number of persons, and 
expressed feelings or impressions on their part relevant to the 


matter in question. 


Illustrations. 
(a) The question is, whether A was muriered by B; or 


A dies of injuries received in a transaction in the course of which 
she was ravished. The question is whether she was ravished by B; or 

The question is whether A was killed by B under such circumstances 
that a suit would lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring 
respectively to the murder, the rape and the actionable wrong under 
consideration are televaut facts. 

(b) The question is as to the date of A’s birth. 

An entry in the diary of a deceased surgeon regularly kept in the course 
of business, stating that, on a given ane h > eitendad Ae mother and 
delivered her of a son, is a relevant fact. : 


(c) The question is, whether A was in Calcutta on s given day. 


A statement in the diary of a deceased solicitor, regularly vert in the 
sft of Pee aed = day, the Lgancarisan spar Pi at a 

ace mentivaed, on or the purpose of conferring wil upon 
specified business, is a relevant fact. 
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(ad) The question is, whether a ship sailed from Bombay harbour ona 
given day. 

A letter written by a deceased member of a merchant’s firm by which 
she was chartered to their correspondents in London, to whom the 
cargo was consigned, stating that the ship sailed on a given day from 
Bombay harbour, is a relevant fact. 

(e) The question is, whether rent was'paid to A for certain land. 


A letter from A’s deceased agent to A saying that he had received the 
rent on A’s account and held it at A’s orders, is a relevant fact. 


(f) The question is, whether A and B were legally married. 


The statement of a deceased clergyman that he married] them under 
auch circumstances that the celebration woald be a crime, is relevant. 


(g) The question is, whethe? A,a person who cannot be found, wrote a 
letter on a certain day. The fact that a letter written by him is dated on 
that day is relevant. 


(h) The question is, what was the cause of the wreck of a ship. 


A protest made by the Oaptain, whose attendance cannot be procured, 
is a relevant fuct. 
(¢) The question is, whether a given road is a publio way. 


A statement by A, a deccased headman of the village, that the road 
‘was public, is a relevant fact. 


(j) The question is, what was the price of grain on a certain day in a 
particular market. A statement of the price, made by a deceased banya 
in the ordinary course of his business, is a relevant fact. 


(zk) The question is, whether A, who is dead, was the father of B. 
A statement by A that B was his son, is a relevant fact. 


(/) The question is, what was the date of the birth of A. 


A letter from A’s deceased father to a friend, announcing the birth of 
A ona given day, is a relevant fact. 


(m) The question is, whether, and when A and B were married. 


An entry in a memorandum-book by C, the deceased father of B, of 
his daughter’s marriage with A on a given date, is a relevant faot. 


(n) A sues B for a libel expressed in a painted caricature exposed in a 
shop window. The question is as to the similarity of the caricature and 
its Jibellous character, The remarks of a crowd of spectators on these 
pointe may be proved. 


33. Evidence given by a witness in a judicial proceeding, or Relevancy 
before any person authorized by law to take it, is relevant for the of certain 
purpose of proving, in a subsequent judicial proceeding, or in a ridecrar ad 
later stage of the same judicial proceeding, the truth of the facts subsequent 
which it states, when the witness is dead or cannot be found, or proceeding, 
is incapable of giving evidence, or is kept out of the way by the ae noe 
adverse party, or if his presence cannot be obtained without an stated, 
amount of delay or expense which, under the circumstances of the 
case, the Court considers unreasonable : 


Provided— 


that the proceeding was between the same parties or their 
representatives in interest ; 


that the adverse party in the first, proceeding had the right and 
opportunity to cross-examine ; 


that the questions in issue were substantially the same in the 
first as in the second proceeding. 


Ezplanation.—A criminal trial or inquiry shall be deemed to be 
a proceeding between the prosecutor and the accused within the 
meaning of this section. 
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STATEMENTS MADE UNDER Sprecran CrRCUMSTANCES. 


34. Entries in books of account, regularly kept in the course 
of business, are relevant whenever they refer to a matter into 
which the Court has to inquire, but such statements shall not alone 


be sufficient evidence to charge any person with liability. 


Ilustration. 


A sues B for Rs. 1,000, and shows entries in his account books showing 
B to be indebted to him to this amount. ‘The entries are relevant, but 
are not sufficient, without other evidence, to prove the debt. 


365. An entry in any public or other official book, register or 
record, stating a fact in issue or relevant fact, and made by a public 
servant in the discharge of his official duty, or by any other person 
in performance of a duty specially enjoined by the law of the 
country in which such book, register or record is kept, is itself a 


relevant fact. 


36. Statements of facts in issue or relevant facts, made in 
published maps or charts generally offered for public sale, or in 
maps or plans made under the authority of Government, as to 
matters usually represented or stated in such maps, charts or plans, 
are themselves relevant facts. 


37. When the Court has to form an opinion as to the existence 
of any fact of a public nature, any statement of it, made in a 
recital contained in any Act of Parliament, or in any Act of the 
Governor General of India in Council, or of the Governors in 
Council of Madras or Bombay, or of the Lieutenant-Governor in 
Council of Bengal, or in a notification of the Government appearing 
in the Gazette of India, or in the Gazette of any Local Government, 
or in any printed paper purporting to be the London Gazette or 
the Government Gazette of any colony or possession of the Queen, 
is a relevant fact. 


This section applies also to any Act of the Lieutenant-Governor 
in Council of the North-Western Provinces and Oudh, the Punjab 


or Burma. 


38. When the Court has to form an opinion as to a law of 
any country, any statement of such law contained in a book pur- 
porting to be printed or published under the authority of the 
Government of such country and to contain any such law, and 
any report of a ruling of the Courts of such country contained in 
a book purporting to be a report of such rulings, is relevant. 


How mucH or A STATEMENT IS TO BE PROVED. 


39. When any statement of which evidence is given forms 
part of a longer statement, or of a conversation or part of an 
isolated document, or is contained in a document which forms part 
of a book, or of a connected series of letters or papers, evidence 
shall be given of so much and no more of the statement, conversa- 
tion, document, book or series of letters or papers as the Court 
considers necessary in that particular case to the full understanding 
of the nature and effect of the statement, and of the circumstances 
under which it was made. 
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JUDGMENTS oF CoURTS OF JUSTICE WHEN RELEVANT. 


40. The existence of any judgment, order or decree which by levies 
law) prevents any Court from taking cosmzame of a suit or holding ci lata 
a trial, is a relevant fact when the question is whether such Ccmt bara second 


ought to take cognizance of such suit or to hold such trial. suit or trial, 


41. A final judgment, order or decree of a competent Court, pia 
in the exercise of probate, matrimonial, admiralty or insolvency judgments ia 
jurisdiction, which confers upon or takes away from any person probate, etc., 
any legal character, or which declares any person to be entitled to t “betien. 
any such character, or to be entit'ed to any specific thing, not as 

against any specified person but absolutely, is relevant when the 

existence of any such legal character, or the title of any such 

person to any such thing, is relevant. 


Such judgment. order or decree is conclusive proof— 


that any Jegal character which it confers accrued at the time 
When such judgment, order or decree came into operation ; 

that anv legal character, to which it declares any such pers: 
to be entitled, accrued to that person at the time when such 
judgment, order or decree declares it to have accrued to that 
person ; 


that any legal character which it takes away from any such 
person ceased ut the time from which such judgment, order o1 
decree declared that it had ceased or should cease; 


and that anything to which it declares any person to be sv 
entitled was the property of that person at the time from which 
such judgment, order or decree declares that it had been or should 
he his property. 


42. Judgments, orders or decrees other than those mentioned Relevancy 
in section 41 are relevant if they relate to matters of a public 4nd fect of 


nature relevant to the enquiry; but such judgments, orders cr dose 
decrees are not conclusive proof of that which they state. decrees, other 


than those 
mentioned is 
Illustration. section 41, 


A sues B for trespass on his land. 8 allegcs the existence of a public 
right of way over the land, which A denies. 


The existence of a decree in favour «f the defendant, in a suit by A 
against C for a trespass on the same land, in which C alleged the exist- 
ence of the same right of way, is relevant. but it is not conclusive proof 
that the right of way exists. 


43. Judgments, orders or decrees, other than those mentioned Judgment-, 
in sections 40, 41 and 42, are irrelevant, unless the existence of %¢» vt! ef 


: ‘ he a than those 
such judgment, order or decree is a fact in issue, or is relevant jeniuned 
under some other provision of this Act, a nertion~ 

0 42, 
. relevant, 
Mlustrations. 


(a) A and B separately sne C for a libel which reflects upon each of 
them. C in each case says that the matter alleged to be libellous is true. 
and the circumxtances are such that it is probably true in each case, or 
in neither. 

A obtains a decree against C for damages on the ground that C failed 
to make out his justification. The factis irrelevant as between B and U. 

(2) A proseentes B for adultery with C, A’s wife. 

B denies that C is A’s wife, but the Court convicts B of adultery. 


Afterwards, C is prosecuted for bigamy in marrying B during A’s 
lifetime. C says that she never was A’s wife. vane 
20 
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The jadgment against B is irrelevant as against C. 
(c) A prosecutes B for stealing a cow from him. B is convicted. 
A afterwards sues C for the cow, which B had sold to him before his 
conviction. As between A and C, the judgment against B is irrelevant. 
(d@) A has obtained a decree for the possession of land against B. C, 
B’s son, murders A in consequence. 
_ The existence of the jadgment is relevant, as showing motive for a 


crime. 
AW, A is charged with theft and with having been previously convicted 
of theft. The previous conviction is relevant as a fact in iasue. 
if A is tried for the murder of B. The fact that B prosecuted A for 
libel and that A was convicted and sentenced is relevant under section 8 
as showing the motive for the fact in issue. 


Fraud or 44, Any party to a suit or other proceeding may show that 
eollasionin == any judgment, order or decree which is relevant under section 40, 
judgment,or 41 or 42, and which has been proved by the adverse party, was 
ineompetency delivered by a Court not competent to deliver it, or was obtained 


peck e ea, PY fraud or collusion. 


OPINIONS OF THIRD PERSONS, WHEN RELEVANT. 


Opinions of 465. When the Court has to form an opinion upon a point of 
experts, foreign law, or of science or art, or as to identity of handwriting 
or finger impressions, the opinions upon that point of persons 
specially skilled in such foreign law, science or art, or in questions 
as to identity of handwriting or finger impressions are relevant 


Such persons are called experts. 


Illustrations. 


(a) The question is, whether the death of A was caused by poison. 


The opinions of experts as to the symptoms produced by the poison by 
which A is supposed to have died, are relevant. 

(b) The question is, whether A, at the time of doing a certain act, 
was, by reason of unsoundness of mind, incapable of knowing the nature 
of the act, or that he was doing what was either wrong or contrary to 
law. 

The opinions of experts upon the question whether the ptoms ex- 
hibited by A seannonly show unsoundness of mind, and whether such un- 
soundness of mind usually renders persons incapable of knowing the 
nature of the acts which they do, or of knowing that what they do is either 
wrong or contrary to law, are relevant. 

(c) The question is, whethera certain document was written by A. 
Another document is produced which is proved or admitted to have been 
written by A. 

The opinions of experts on the question whether the two documenta 
were written by the same person or by different persons, are relevant. 


Fact s bearing 46. Facts, not otherwise relevant, are relevant if they support 
poe opinions or are inconsistent with the opinions of experts, when such 
a opinions are relevant. 


Itlustrations. 


(a) The question is, whether A was poisoned by « certain poison. 


ther persons, who were poisoned by that poison, ex- 
wibited retaaaeione which experts affirm or deny to be the symp- 


toms of that poison, is relevant. 
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(b) The question is, whether an obstruction to a harbour is caused by 
@ certain sea- wall. 

The fact that other harbours similarly situated in other respects, but 
where there were no such sea-walls, began to be obstructed at about the 
same time, is relevant. 


47. When the Court has to form an opinion as to the person Pylaion as 
by whom any document was written or signed, the opinion of any erg beer 
person acquainted with the handwriting of the person by whom it ‘ 
is supposed to be written or signed that it was or was not written 


or signed by that person, is a relevant fact. 


Ezplanation.—A person is said to be acquainted with the hand- 
writing of another person when he has seen that person write, or 
when he has received documents purporting to be written by that 
person in answer to documents written by himself or under his 
authority and addressed to that person, or when, in the ordinary 
course of business, documents purporting to be written by that 
person have been habitually submitted to him. 


Tilustration. 


The question is, whether a given letter is in the hand-writing of A, a 
merchant 1n London. 

B is a merchant in Calcutta, who has written letters addressed to A 
and received letters purporting to be written by him. C is B’s clerk, 
whose duty it was to examine and file B’s correspondence. D is B’s 
broker, to whom B habitually submitted the letters purporting to be 
written by A for the purpose of advising with him thereon. 


The opinions of B, C and D on the question whether the letter is in 


re handwriting of A are relevant, though neither B,C nor D ever saw 
write. 


48. When the Court has to form an opinion as to the existence 9 5 ion as to 
of any general custom or right, the opinions, as to the existence of a utenes 
such custom or right, of persons who would be likely to know of of right or 
its existence if it existed are relevant. pe ia 

Explanation—The expression ‘“ general custom or right” 
includes customs or rights common to any considerable* class of 
persons. 


Tilustration. 


The right of the villagers of a particular village to use the water of a 
particular well is a general right within the meaning of this section. 


49. When the Court has to form an opinion as to— Opinion ag 


the usages and tenets of any body of men or family, a ieresaioyl 
the constitution and government of any religious or charitable when relevant. 


foundation, or 


the meaning of words or terms used in particular districts or 
‘by particular classes of people, 


the opinions of persons having special means of knowled 
thereon, are relevant facts. ore : cele 


&O. When the Court has to form an opinion as to the 
relationship of one person to another, the wpinine expressed by wted emai 
conduct, as to the existence of such relationship, of any person wheo 
who, as a member of the family or otherwise, has special means relevant. 
of knowledge on the subject, is a relevant fact : 

202 
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Provided that such opinion shall not be sufficient to prove a 
marriage in proceedings under the Indian Divorce Act, or in xy oF 1860, 
prosecutions 1 nder section 494, 495, 497 or 493 of the Indian Penal jg 
Code. 
Illustrations. 

a) The question ir, whether A ani B were married. 

he fact that tley were usnally received and treated by their friends 
as lis} and and wife is relevant. 

(b) The question is, whether A was the legitimate son of B. The 
fact that A was always treated as such Ly members of the family, is 


relevant. 
pert 51. Whenever the opinion of any living person is relevant, the 
a aca grounds on which such opinion is based are also relevant. 
relevant, 
Tiluatration, 
An expert may give an account of experiments performed by him for 
the purpose of forming his opinion. 
CHARACTER WHEN RELEVANT. 
Tr csi §2. In civil cases the fact that the character of any person 
cheese concerned is such as to render probable or improbable any conduct 
to prove imputed to him is irrelevant, except in so far as such character 
conduct appears from facts otherwise relevant. 
imputed 
inrtelevur t. 


In crin ina! §3. In criminal proceedings the fact that the person accused 


vieae v ood is of a good character is relevant. 

character 

relevant. 

Previous bad 54. In criminal proceedings the fact that the accused person 


ceetcter not has a bad character is irrelevant, unless evidence has been given 
except in that he has a good character, in which case it becomes relevant. 
reply, Explanation 1.—This section does not apply to cases in which 
the bad character of any person is itself a fact in issue. 
Explanation 2.—A previous conviction is relevant as evidence of 
bad character, 
Characte 56. In civil cases the fact that the character of any person 
tinea iy such as to affect the amount of damages which he ofght to receive. 
; is relevant. 
Explanation.—In sections 52, 53, 54 and 55, the word 
“‘ character ”’ includes both reputation and disposition; but, except 
as provided in section 54, evidence may be given only of general 
reputation and general disposition, and not of particular acts by 
which reputation or disposition were shown. 


PART ll. 
On proof. 
CHAPTER III. 


FactS WHICH NEED NOT BE PROVED. 


Fact judicially 56. No fact of which the Court will take judicial notice need 


noticeable need 
not be proved. be proved. 
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&7. The Court shall take judicial notice of the following pacts of 
facts :— wiish Court 
t | 
(2) all laws or rules having the force of law now or heretofore jodicial ; 
in force, or hereafter to be in force, in any part of British India: tice. 
(2) all public Acts passed or hereafter to be passed by Parlia- 
ment, and all local and personal Acts directed by Parliament to be 
judicially noticed : 
(8) Articles of War for Her Majesty’s Army or Navy : 
(4) the course of proceeding of Parliament and of the Councils 
for the purposes of making Laws and Regulations established under 
2% & 25 Vict., the Indian Councils Act, or any other law for the time being relat- 
C. @ ing thereto. 
Explanation.—The wod * Parhament “ in clauses (2) and (4) 
includes— 
(1) the Parliament of the United Kingdom of Great Britain 
and Ireland; 


(2) the Parliament of Great Britain; 
(3) the Parliament of England; 
(4) the Parliament of Scotland; and 
(5) the Parliament of Ireland : 


(5) the accession and the sign manual of the Sovercign for the 
time being of the United Kingdom of Great Britain and Ireland : 


(6) all seals of which English Coutts take judicial notice: the 

seals of all the Courts of British India, and of all Courts out of 
British India, established by the authority of the Governor General 
or any Local Government in Council: the seals of Courts of 
Admiralty and Maritime Jurisdiction and of Notaries Public, and 
all seals which any person is authorized to use by any Act of 
Parliament or other Act or Regulation having the force of law in 
British India : 
. _ (7) the accession to office, names, titles, functions and signatures 
of the persons filling for the time being any public office in any 
part of British India, if the fact of their appointment to such office 
is notified in the Gazette of India or in the official Gazette of any 
Local Government : 

(8) the existence, title and national flag of every State or 
Sovereign recognized by the British Crown : 

(9) the divisions of time, the geographical divisions of the 
world, and public festivals, fasts and holidays notified 1n the official 
Gazette : 

(70) the territories under the dominion of the Biitish Crown : 

(11) the commencement, continuance and_ termination of 
‘hostilities between the British Crown and any other State or body 
of percons : 

(72) the names of the members and officers of the Court and of 
their deputies and subordinate officers and assistants, and also of 
all officers acting in execution of its process, and of all advocates, 
attorneys, proctors, vakils, pleaders and other perrons authorized 
by law to appear or act before it : 

(73) the rule of the roud on land or at sea. 

In all these cases and also on all matters of public history, literature, 
science or art, the Court may resort for its aid to appropriate books 
or documents of reference, 


Facts admit- 
ted need not 
be proved. 


Proof of 
facts by oral 
evidence, 
Oral evi- 
dence must 
be direct, 


Proof of 
contents of 
documents. 
Prim 

ey dene: 
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If the Court is called upon by any person to take judicial notice 
of any fact, it may refuse to do so unless and until such person 
produces any such book or document as it may consider necessary to 
enable it to do so. 

58. No fact need be proved in any proceeding which the 
parties thereto or their agents agree to admit at the hearing, or 
which, before the hearing, they agree to admit by any writing 
under their hands, or which by any rule or pleading in force at 
the time they are deemed to have admitted by their pleadings : 

Provided that the Court may, in its discretion, require the 
facts admitted to be proved otherwise than by such admissions. 


CHAPTER IV. 


Or Orat EVIDENCE. 


59. All facts, except the contents of documents, may be proved 
by oral evidence. 

60. Oral evidence must, in all cases whatever, be direct; that 
is to say— 

if it refers to a fact which could be seen, it must be the evidence 
of a witness who says he saw it: 

if it refers to a fact which could be heard, it must be the 
evidence of a witness who says he heard it; 

if it refers to a fact which could be perceived by any other 
sense or in any other manner, it must be the evidence of a witness 
who says he perceived it by that sense or in that manner; 

if it refers to an opinion or to the grounds on which that 
opinion is held, it must be the evidence of the person who holds that 
opinion on those grounds : 

Provided that the opinions of experts expressed in any treatise 
commonly offered for sale, and the grounds on which such opinions 
are held, may be proved by the production of such treatises if the 
author is dead or cannot be found, or has become incapable of 
giving evidence, or cannot be called as a witness without an amount 
of delay or expense which the Court regards as unreasonable : 

Provided also that, if oral evidence refers to the existence or 
condition of any material thing other than a document, the Court 
may, if it thinks fit, require the production of such material thing 
for its inspection. 


CHAPTER V. 


Or DocumsnraRy EVIDENCE. 
_G1. The contents of documents may be proved either by 
primary or by secondary evidence. 
. 62. Primary evidence means the document itself produced for 
the inspection of the Court. 


Kanlanation 1—AWhere a document ia erent 


each part is primary evidence of the document. 


WA WH RNG, 
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Where a document is executed in counterpart, each counterpart 
being executed by one or some of the parties only, each counterpart 
is primary evidence as against the parties executing it. 


Explanation 2.—Where a number of documents are all made by 
one uniform process, as in the case of printing, lithography, or 
photography, each is primary evidence of the contents of the rest; 

ut, where they are all copies of a common original, they are not 
primary evidence of the contents of the original. 


Illustration. 


A person is shown to have been in possession of a number of placards, 
all printed at one time from one vriginal. Any one of the placards is 
primary evidence of the contents of any other, bat no one of them is 
primary evidence of the contents of the original. 


G63. Secondary evidence means and includes— Secondary 
(1) certified opis given under the provisions hereinafter a 
contained ;*° 


(2) copies made from the original by mechanical processes 
which in themselves insure the accuracy of the copy, and 
copies compared with such copies; 


(3) copies made from or compared with the original; 


(4) counterparts of documents as against the parties who did 
not execute them; 


(5) oral accounts of the contents of a document given by 
some person who has himself seen it. 


Iilustrations. 


(a) A photograph of an original is secondary evidence of its contents 
though the two have not been compared, if it is proved that the thing 
photographed was the original. 

(5) A copy compared with a copy of a letter made by a copying 
saadine is seoonds evidence of the contents of the letter, if’ itis shown 
that the copy ade by the copying machine was made from the original. 

(c) A copy transcribed from a copy, but afterwards compared with the 
original, is secondary evidence; but the copy not so compared is not 
secondary evidence of the originul, although the copy from which it was 
trauscribed was compared with the original. 

(a) Neither an oral account of a copy compared with the original, nor 
an oral account of a poctoerex” or machine-copy of the original, is 
secondary evidence of the original. 


64. Documents must be proved by primary evidence except in Proof of docu- 
the cases hereinafter mentioned. ments by 


primary 
evidence, — 
665. Secondary evidence may be given of the existence, por laa 
condition or contents of a document in the following cases :— evidence 
(2) when the original is shown or appears to be in the eal A 
possession or power— may be given, 


of the person against whom the document is sought 
be proved, or of any person out of reach of, 
or not subject to, the process of the Court, or 
of any person legally bound to produce it, 
and when, after the notice mentioned in section 66, 
such person does not produce it; 


2 See section 76, infra. 


Rules as to 
notice to 
prodace, 
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(6) when the existence, condition or contents of the original 
have been proved to be admitted in writing by the 
person against whom it is proved or by his representa- 
tive in interest; 


(c) when the original has been destroyed or lost, or when 
the party offering evidence of its contents cannot, for 
any other reason not arising from his own default or 
neglect, produce it in reasonable time; 


(7) when the original is of such a nature as not to be 
easily moveable; 


(e) when the original is a public document within the mean- 
ing of section 74; 


(f) when the original is a document of which a certified copy 
is permitted by this Act, or by any other law in force 
in British India, to be given in evidence ;*° 


(g) when the originals consist of numerous accounts or other 
documents which cannot conveniently be examined in 
Court, and the fact to be proved is the general result 
of the whole collection. 


In cases (a), (c) and (d), any secondary evidence of the contents 
of the document is admissible. 


In case (b), the written admission is admissible. 


In case (e) or (/), a certified copy of the document, but no other 
kind of secondary evidence, is admissible. 


In case (g), evidence may be given as to the general result of 
the documents by any person who has examined them, and who is 
skilled in the examination of such documents. 


6G, Secondary evidence of the contents of the documents 
referred to in section 65, clause (a), shall not be given unless the 
party proposing to give such secondary evidence has previously 
given to the party in whose possession or power the document is, 
or to his attorney or pleader, such notice to produce it as is pre- 
scribed by law; and if no notice is prescribed by law, then such 
notice as the Court considers reasonable under the circumstances 
of the case : 


Provivied that such notice shall not be required in order to 
render rezondary evidence admissible in any of the following cases. 
or in any other case in which the Court thinks fit to dispense with 
it -— 


(1) when the document to be proved is itself a notice; 


(2) when, from the nature of the case, the adverse party 
must know that he will be required to produce it; 


(3) when it appears or is proved that the adverse party has 
obtained possession of the original by fraud or force; 


(4) ae the adverse party or his agent has the origina] in 
ourt ; 


(5) when the adverse party or his agent has admitted the 
loss of the document; 


(6) when the person in possession of the document is out of 
- reach of, or not subject to, the process of the Court. 


» Qj. the Bankers’ Books Evidence Act. 1801 (XVIII of 1891), s. 4, General Acts, 
Vol. IV, Ed. 1909, p. 350. : 
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Proof of 
67. If a document is alleged to be signed or to have been signature and 
written wholly or in part by any person, the a ee or the hand- Paper ine 
writing of so much of the document as is alleged to be in that alleged a 
person’s handwriting must be proved to be in his handwriting. have signed 
OF Written 
document 


See a 
68. If a document is required by law to be attested, it shall [roofot 
not be used as evidence until one attesting witness at least has been gocument 
called for the purpose of proving its execution, if there be an required by 
attesting witness alive, and subject to the process of the Court and !2* to 


ttested. 
capable of giving evidence. = 


69. If no such attesting witness can be found, or if the Frool eaer no 
document purports to have been executed in the United Kingdom, ¥s" ous found, 
it must be proved that the attestation of one attesting witness at 
least is in his handwriting, and that the signatare of the person 
executing the document is in the handwriting of that person. 


70. The admission of a party to an attested document of its Admission of 
execution by himself shall be sufficient proof of its execution as Mario. 
against him, though it be a document required by law to be attested 
attested. document. 


71. If the attesting witness denies or does not recollect the iva ani 
execution of the document, its execution may be proved by other witness denies 
evidence. the exccution. 

72. An attested document not required by law to be attested ieee Bee 


may be proved as if it was unattested, not required 


by law to be 
attested. 
73. In order to ascertain whether a signature, writing or sea] Comparison 
is that of the person by whom it purports to have been written or ae ee 
made, any signature, writing or seal admitted or proved to the geal with others 
satisfaction of the Court to have been written or made by that sdnutted or 
person may be compared with the one which is to be proved, PT¥*: 
although that signature, writing or seal has not been produced or 
proved for any other purpose. 


The Court may direct any person present in Court to write any 
words or figures for the purpose of enabling the Court to compare 
the words or figures so written with any words or figures alleged 
to have been written by such person. 


This section applies also, with any necessary modifications, to 
finger-impressions. 


Posiic Documents. 
74. The following documents are public documents :— Public 
(1) documents forming the acts or records of the acts— i a a 
(i) of the sovereign authority, 
(ii) of official bodies and tribunals, and 


(iii) of public officers, legislative, judicial and execu- 
tive, whether of British India, or of any other 
part of Her Majesty’s dominions, or of a 
foreign country ; 


(2) public records kept in British India of private 
documents. 


Private 
documents. 
Certified 
cone of 


ocuments. 


Proof of 
documents 
by production 
of certified 
copies. 


Proof of 
other official 
documents. 
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76. All other documents are private. 


76. Every public officer having the custody of a public 
document, which any person has a right to inspect, shall give that 
person on demand a copy of it on payment of the legal fees therefor, 
together with a certificate written at the foot of such copy that 
it is a true copy of such document or part thereof, as the case may 
be, and such certificates shall be dated and subscribed by such 
officer with his name and his official title, and shall be sealed, 
whenever such officer is authorized by law to make use of a seal, 
and such copies so certified shall be called certified copies. 


Explanation.—Any officer who, by the ordinary course of 
official duty, is authorized to deliver such copies, shall be deemed 
to a the custody of such documents within the meaning of this 
section. 


77. Such certified copies may be produced in proof of the 
contents of the public documents or parts of the public documents 
of which they purport to be copies. 


78. The following public documents may be proved as 
follows :— 


(1) Acts, orders or notifications of the Executive Govern- 
ment of British India in any of its departments, or of 
any Local Government or any department of any Local 
Government,— 


by the records of the departments, certified by the heads of 
those departments respectively, 


or by any document purporting to be printed by order of 
any such Government ; 


(2) the proceedings of the Legislatures,— 


by the journals of those bodies respectively, or by 
published Acts or abstracts, or by copies purporting to 
be printed by order of Government : 


(3) proclamations, orders or regulations issued by Her 
Majesty or by the Privy Council, or by any department 
of Her Majesty’s Government,— 


by copies or extracts contained in the London Gazette, or 
purporting to be printed by the Queen’s Printer : 


(4) the Acts of the Executive or the proceedings of the 
Legislature of a foreign country,— 


by journals published by their authority, or commonly 
received in that country as such, or by a copy certified 
under the seal of the country or sovereign, or by a 
recognition thereof in some public Act of the Governor 
General of India in Council : 


(5) the proceedings of a municipal body in British India,— 
by a copy of such proceedings, certified by the legal keeper 
thereof, or by a printed book purporting to be pub- 
lished by the authority of such body : 
(6) public documents of any other class in a foreign country,— 


by the original, or by a copy certified by the legal keeper 
thereof, with a certificate under the seal of a notary 
public, or of a British Consul or diplomatic agent, ' 
that the ‘copy is duly certified by the officer having the 
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legal custody of the original, and upon proof of the 
sheractar of "the document according to the law of the 


foreign country. 
PRESUMPTIONS AS TO DOCUMENTS. 


79. The Court shall presume every document purporting to be Presumption 
a certificate, certified copy or other document, which is by law “© per 
declared to be admissible as evidence of any particular fact and copies. 
which purports to be duly certified by any officer in British India, 
or by any officer in any Native State in alliance with Her Majesty, 
who is duly authorized thereto by the Governor General in Council, 
to be genuine : 
Provided that such document is substantially in the form ard 
purports to be executed in the manner directed by law in that 
behalf. 
The Court shall also presume that any officer by whom any such 
document purports to be signed or certified, held, when he signed it, 
the official character which he claims in such paper. 


80. Whenever any document is produced before any Court, Presumption 
purporting to be a record or memorandum of the evidence, or of any me rea ada 
part of the evidence, given by a witness in a judicial proceeding or gg record of 
before any officer authorized by law to take such evidence or to be evidence. 

a statement or confession by any prisoner or accused person, taken 
in accordance with law, and purporting to be signed by any Judge 
or Magistrate, or by any such officer as aforesaid, the Court shall 


presume— 


that the document is genuine; that any statements as to the 
circumstances under which it was taken, purporting to be made by 
the person signing it, are true, and that such evidence, statement 
or confession was duly taken. 


81. The Court shall presume the genuineness of every document presumption as 
purporting to be the London Gazette or the Gazette of India, or to Gazettes, 
the Government Gazette of any Local Government, or of any 70*SPOpirt, 
colony, dependency or possession of the British Crown, or to be a oe Parliament 
newspaper or journal, or to be a copy of private Act of Parliament and other 
printed by the Queen’s Printer, and of every document purporting documents. 
to be a document directed by any law to be kept by any person, if 
such document is kept substantially in the form required by law 
and is produced from proper custody. 


82. When any document is produced before any Court, Presumption 
purporting to be a document which, by the law in force for the 9 to document 
time being in England and Ireland, would be admissible in proof se ngland 
of any particular in any Court of Justice in England or Ireland, without proof 
without proof of the seal or stamp or signature authenticating it, or °f seal or 
of the judicial or official character claimed by the person ky whom “sn#ttre- 
it purports to be signed, the Court shall presume that such seal, 
stamp or signature is genuine, and that the person signing it held, 
at the time when he signed it, the judicial or official character 
which he claims, 

and the document shall be admissible for the same purpose for 
which it would be admissible in England or Ireland. 


$3. The Court shall presume that maps or plans purporting to p 
be made by the authority of Government were so made, cad ate seco mapa 
accurate; but maps or plans made for the purposes of any cause he ci 


must be proved to be accurate. authority of 
84. The Court shall presume the gennineness of every book lier 


purporting to be printed or published under the authority of the as to collections 


of laws and 
reports of 
decisions. 


Presumption 
as to powers-of- 
attorney, 


Presumption 
as to certified 
copies of 
Foreign judi- 
cial records. 


Presumption 
as to books, 
maps and 
charts. 


Presumption 
as to telegraphic 
messages, 


Presumption 

as to due 
execution, etc., 
of documents 
not produced. 
Presumption 

as to documents 
thirty years 
old. 
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Government of any country, and to contain any of the laws of 
that country, : 

and of every book purporting to contain reports of decisions of 
the Courts of such country. 


865. The Court shall presume that every document purporting 
to be a power-of-attorney, and to have been executed before, and 
authenticated by, a notary public, or any Court, Judge, Magistrate, 
British Consul or Vice-Consul, or representative of Her Majesty, or 
of the Government of India, was so executed and authenticated. 


86. The Court may presume that any document purporting 
to be a certified copy of any judicial record of any country not form- 
ing part of Her Majesty’s dominions is genuine and accurate, if the 
document purports to be certified in any manner which is certified 
by any representative of Her Majesty or of the Government of 
India in or for such country to be the manner commonly in use in 
that country for the certification of copies of judicial records. 


An officer who. with respect to any territory or place not 
forming part of Her Majesty’s dominions, is a Political Agent 
therefor, as defined in section 3, clause (40), of the General Clauses 
Act, 1897, shall for the purposes of this section, be deemed to be a 
representative of the Government of India in and for the country 
comprising that territory or place. 


87. The Court may presume that any book to which it may 
refer for information on matters of public or general interest, and 
that any published map or chart, the statements of which are 
relevant facts and which is produced for its inspection, was written 
and published by the person and at the time and place, by whom 
or at which it purports to have been written or published. 


88. The Court may presume th t a message, forwarded from 
a telegraph office to the person to whom such message purports to 
be addressed. corresponds with a message delivered for transmission 
at the office from which the message purports to be sent; but the 
Court shall not make any presumption as to the person by whom 
such message was delivered for transmission. 


S99. The Court shall presume that every document, called 
for and not produced after notice to produce, was attested, stamped 
and executed in the manner required by law. 


90. Where any document, purporting or proved to be thirty 
years old, is produced from any custody which the Court in the 
particular case considers proper, the Court may presume that the 
signature and every other part of such document, which purports 
to be in the handwriting of any particular person, is in that person's 
handwriting, and, in the case of a document executed or attested. 
that it was duly executed and attested by the persons by whom 
it purports to be executed and attested. 


Explanation.—Documents are said to be in proper custody if 
they are in the place in which, and under the care of the person 
with whom, they would naturally be; but no custody is improper 
if it is proved to have had a lezitimate origin, or if the circum- 
stances of the particular case are such as to render such an origin 
probat le. 

This explanation applies also to section 81. 


Illustrations. 


(a) A has heen in posgession of Ilcnded property for a long time, He 
produces from his cnstody deeda relating to the land. showing his titles 
toit. The custody is proper. 
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(L) A produces deeds relating to landed property of which he is the 
mortgagee. The mortgagor is in possession. The custody is proper. 


A, a connection of B, produces deeds relating to lands in B's 
soe edoh which were deposited with lim by B for safe custody. The 
custody is proper. 


CHAPTER VI. 
Or ras Exctusion or Oran By DOCUMENTARY EVIDENCE. 


91. When the terms of a contract, or of a grant, or of any Isidencoof 
other disposition of property, have been reduced to the form of a pre 
document, and in all cases in which any matter is required by law grants and 
to be reduced to the form of a document, no evidence shall be given other re tle 
in proof of the terms of such contract, grant or other disposition ae ae pt perty 
of property, or of such matter, except the document itself, or second of document, 
ary evidence of its contents in cases in which secondary evidence is 


acmissible under the provisions hereinbefore contained. 


Exception 1.—When a public officer is required by law to be 
appointed in writing, and when it is shown that any particular 
person has acted as such officer, the writing by which he is 
appointed need not be proved. 


Exception 2.—Wills admitted to probate in British India may be 
proved by the probate, 


Explanation 1.—This section applies equally to cases in which 
the contracts, grants or dispositions of property referred to «re 
contained in one document and to cases in which they are contained 
in more documents than one. 


Kixplanation 2.—Where there are more originals than one, one 
original only need be proved. 


Explanation 8.—The statement, in any document whatever, of 
a fact other than the facts referred to in this section, shall not 
preclude the admission of oral evidence as to the same fact. 


Tilustrationy. 


_ (a) Ifa contract be contained in several letters, all the letters in which 
itis contained must be proved. 


(5) If a contract is contained in a bill of exchange, the bill of exchange 
must be proved. 


(c) If a bill of exchange is drawn ina set of three, one only nved he 
proved. 


(d) A contracts, in writing, with B, for the delivery of indigo upon 
certain terms. The contract mentions the fact that B had paid A the 
price of Other indigo contracted for verbally on another occasion, 


_ ,Oral evidence is offered that no payment was made for the other 
indigo. The evidence is admissible. 


(e) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 

92. When the terms of any such contract, grant or other 
disposition of property. or any matter required by law to be reduced silos ok 


to the form of a document, have been proved according to the last oral agrec- 
section, no evidence of any oral agreement or statement shall be ™* 
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admitted, as between the parties to any such instrument or their 
representatives in interest, for the purpose of contradicting, 
varying, adding to, or subtracting from, its terms : 

Proviso (1).—Any fact may be proved which would invalidate 
any document, or which would entitle any person to any decree or 
post fe relating thereto; such as fraud, intimidation, illegality, want 
of due execution, want of capacity in any contracting party, want 
or failure of consideration, or mistake in fact or law. 


Proviso (2).—The existence of any separate oral agreement as 
to any matter on which a document is silent, and which is not in- 
consistent with its terms, may be proved. In considering whether 
or not this proviso applies, the Court shall have regard to the 
degree of formality of the document. 

Proviso (8).—The existence of any separate oral agreement, 
constituting a condition precedent to the attaching of any 
obligation under any such contract, grant or disposition of pro- 
perty, may be proved. 

Proviso (4).—The existence of any distinct subsequent oral 
agreement to rescind or modify any such contract, grant or dis- 
position of property, may be proved, except in cases in which such 
contract, grant or disposition of property is by law required to be in 
writing, or has been registered according to the law in force for the 
time being as to the registration of documents. 


Proviso (5).—Any usage or custom by which incidents not 
nda ane mentioned in any contract are usually annexed to con- 
tracts of that description, may be proved : 


Provided that the annexing of ruch incident would not be 
repugnant to, or inconsistent with, the express terms of the contract. 


Proviso (6).—Any fact may be proved which shows in what 
manner the language of a document is related to existing facts. 


Lilustrations. 


ile La A insurance is effected on goods “in ships from Caleutta 
to don.” e@ goods are shipped ina particular ship which is lost. 
The fact that that particular ship was orally excepted from the policy 
cannot be proved. 


(b) A s absolutely in writing to B Bs. 1,000 on the first 
March, 18 The fact that, at the same time an oral agreement was Hinde 
that oe money should not be paid till the thirty-first March cannot be 
prove 


(c) An estate called “the Rampore tea estate” is sold by a deed 

See ie @ map rhea property sold. aes fact pe 4 land not in- 

a e map always been regarded as part of the estate and 
‘was meant to pass by the deed cannot be proved. : sa 


(d) A enters into a written contract with B to work ceitain mines, 
the property of B, upon certain terms, A was induced todo so by a mise 
representation of B's as to their value. This fact may be proved. 

(e) A institutes a suit against B for the specific performance of a 
contract, and also prays that the contract may be reformed as to one 
of its provisions, as the provisiun was inserted in it by mistake. A may 
| gil that such mistake was made as would by law entitle him to 

ave the contract reformed. 


_ () A orders goods of B by a letter in which nothing is said as to the 
time of payment, and accepts the goods on delivery. B eues A for the 
price. A may show that the goods were supplied on credit for a term 
still unexpired. : 
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(g) A sells B a horse and verbally warrants him sound. A gives B a 


paper in these words: ‘‘ Bought of A a horse for Rs. 500." B may prove 
he verbal warranty. 


(h) A hires lodgines of B, and gives Ba card on which is written— 
“Booms, Rs. 200 a month.” A may prove a verbal agreement that these 
terms were to include partis! board. 

A hires lodgings ot B for a year, and a regularly stamped agreement, 
drawn up by an attorney. is made between them. It is silent on the 


subject of board. A may not prove that board was included in the term 
verbally. 


(i) A applies to B for a debt dueto A by sending a receipt for the 


money. B keeps the receipt and does not send the money. Ina suit for 
the amount A may prove this. 


(j) Aand B makea contract in writing to take effect upon the happen- 
ing of a certain contingency. The writing is left with B, who snes A 
upon it, A may show the circumstances under which it was delivered. 


93. When the language used in a document is, on ita face, Exclasion of 
ambiguous or defective, evidence may not be given of facts which pac to 


would show its meaning or supply its defects. a pg nen 
gnous 
Illustrations. document. 


(a) A agrees, in writing, to sell a horse to B for Rs. 1,000 or Rs. 1,500. 

Evidence cannot be given to show which price was to be given. 

(b) A deed contains blanks. Evidence cannot be given of facts which 
would show how they were meant to be filled. 


94. When language used in a document is plain in itself, and Exclusion of 
when it applies accurately to existing facts, evidence may not be °vdence 


given to show that it was not meant to apply to such facts. a rrlteaticn of 
document to 
Illustration. existing facts. 


A sells to B. hy deed, “ my estate at Rampur containing 100 bighés.” 
A hasan estate at Rampur containing 100 bighés Evidence may not be 


pe of the fact that the estate meant to be sold was one situated ata 


fferent place and of a different size. 


9&5. When language used in a document is plain in itself, but Evidence as to 
is unmeaning in reference to existing facts, evidence may be given document 


to show that it was used in a peculiar sense. ie veteconsetc 
existing facts. 
Illustration. 


A sells to B, by deed, “my house in Calcutta.” 


A had no honse in Calcutta, but it appears that he had a house at 
peas of which B had been in possession since the execution of the 


These facta may be proved to show that the deed related to the house 
at Howrah. 


96. When the facts are such that the language used might Rvidence as 


have been meant to apply to any one, and could not have heen t° pplication 
meant to apply to more than one, of several persons or things, %,2°8™28° 


A ° hich can 

‘evidence may be given of facts which show which of th 5 apply ¢ 

‘or things it was intended to apply to. ver =o "of several 
TSONs. 


Illustrations. 


(a) A agrees to sell to B, for Ra. 1,000, “m 
sttwo white horses 
hem was meant. 


t ) white horse’’ A has 
Evidence may be given of facts which show which of 
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(ob) A agrees to accumpauy B to Haidarébéd. Evidcnee may be given 
of facts shuwing whether Haidaribdéd in the Dekkhan or Haidardbéd in 
>ind was meant. 


97. When the language used applies partly to one set of 
existing facts, and partly to another set of existing facts, but thea 
whole of it does not apply correctly to either, evidence may be 
given to show to whith of the two it was meant to apply. 


Tlustration. 


A agrees to sell to B “my land at X in the occupation of \.’’ A has 
land at X, but not in the occupation of Y, and he has landin the occupa- 
tion of Y, but itis nut at X. Evidence may be given of facts showing 
which he meant to sell. 


98. Evidence may be given to show the meaning of illegible 
or not commonly intelligible characters, of foreign, obsolete, 
technical, local and provincial expressions, of abbreviations and of 
words used in a peculiar sense. 


Illustration. 

A, © seulptor, agices to sell to B, “ all my mois.’’ A has both mudels 
ana modelling tools. Evidence may be given to show which he mennt to 
sell. 

99. Persons who are not parties to a document, or their 
representatives in interest, may give evidence of any facts tending 
to show a contemporaneous agreement varying the terms of the 
document. 


Illusirvaticn. 


A and B make a cor tract in writing that B shall sell A certain cotton 
to be paid for on delivery. At the same time they make an oral agreement 
that three months’ credit shall be givento A. This could not be shown as 
between A and I, but it might be shown by O, if it affected his interests. 


100. Nothing in this Chapter contained shall be taken to 
affect any of the provisions of the Indian Succession Act (X of 
1865) as to the construction of wills. 


PART tll. 
Production and effect of evidence. 
CHAPTER VII. 


Or tHe Burpen or PrRoor. 


101. Whoever desires any Court to give judgment as to any 
legal right or liability dependent on the existence of facts which 
he asserts must prove that those facts exist. 

When a person is bound to prove the existence of any fact, it 
is said that the burden of proof lies on that person. 


Tllusirattons. 
(a) A desires a Court to give judgment that B shall be punished 
for a crime which A says B has committed. 


A must prove that B has committed the crime. 
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(b) B desires’ 9 Sear! toes jadgment that he is entitled to certain 
land in the of B, by reason of facts which he asserts, and 
which B denies, to be true. 


A must prove the existence of those facta. 


102. The burden of proof in a suit or proceeding lies on that etistaipe! 
person who would fail if no evidence at all were given on either side. proot lies. 


Mlustrations, 


(a) A sues B for land of which B is in pomscanton, and which, as A 
asserts, was left to A by the will of C, B’s father. 

If no evidence were given on either side, B would be entitled to 
retain his possession. 

Therefore the burden of proof is on A. 

(6) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was 
obtained by fraud, which A denies. 

If no evidence were given on either side, A would succeed as the 
bond is not disputed and the frand is not proved. 

Therefore the burden of proof is on B. 


103. The burden of proof as to any particular fact lies on that Burden of 
person who wishes the Court to believe in its existence, unless it is Proofas to 
provided by any law that the proof of that fact shall lie on any Kt, 
particular person. 


I Wustration. 


(a) A pecaoonte B for theft, and wishes the Court to believe that 
B admitted the tl eft to C. A must prove the admission. 

B wishes the Court to believe that, at the time in question, he was 
elsewhere. He must prove it. 


104. The burden of proving any fact necessary to be proved Burden of 
in order to enable any person to give evidence of any other fact gla teat 
is on the person who wishes .9 give such evidence. to make 


evidenees 
admissib 


IMustrations. ite 


(a) A wishes to prove a dying declaration by B. A must prove 
B’s death. 


(t) A wishes to prove, by secondary evidence, the contents of a 
lost document. 
A must prove that the document has been lost. 


105. When a person is accused of any offence, the burden of ooo rie 
proving the existence of circumstances bringing the case within Pioy oe 
any of the General Exceptions in the Indian Penal Code, or within accused 
any special exception or proviso contained in any other part of the comes — 
same Oode, or in any law defining the offence, is upon him, and eaneyenene 
the Court shall presume the absence of such circumstances. 


Illustrations. 
a) A, accused of murder, alleges that, by reason of unsoundness of 
mind, he did not know the nature of the at,” es 
The burden of proof is on A. ; 
%) A, accused of murder, alleges that, by grave and sudde 
peirrestions he was deprived of the power of self-control. . 
The burden of proof is on A. . 
S 
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(c) Section $25 of the Iniisn Penal Ode provides that whoever, 
except in the case provided for by sectio 1 335, yolantarily oauses grievous 
hurt, shall be sabject to certain punishments. 

A is chargad! with volantarily causing grievois hart mnader 
section 825. 

The burden of proving the circumstances briaging the case under 
section 335 lies on % 


106. When any fact is especially within the knowledge of any 
person, the burden of proving that fact is upon him. 


Illustrations. 

a) When a person does an act with som? intention other than that 
which the charicter and circumstances of the act suggest, the burden of 
proving that intention is upon him. 

(6) Ais charged with tr avelling 2 a railway withoutsa ticket. The 
barden of proving that he had a ticket is on him, 


107. When the question is whether a man is alive or dead, 
and it is shown that he was alive within thirty years, the burden of 
proving that he is dead is on the person who affirms it. 


108. Provided that when the question is whether a man is 
alive or dead, and it is proved that he has not been heard of for 
seven years by those who would naturally have heard of him if he 
had been alive, the burden of proving that he is alive is shifted to 
the person who it. 


109. When the question is whether persons are partners, 
landlord and tenant, or principal and agent, and it has been shown 
that they have been acting as such, the burden of proving that they 
do not stand, or have ceased to stand, to each other in those 
relationships respectively, is on the person who affirms it. 


110. When the question is whether any person is owner of 
anything of which he is shown to be in possession, the burden of 
proving that he is not the owner is on the person who affirms that 
he is not the owner. 


111. Where there is a question as to the good faith of a 
transaction between parties, one of whom stands to the other in 
a position of active confidence, the burden of proving the good 
faith of the transaction is on the party who is in a position of 
active confidence. 


Illustrations, 

(a) The good faith of a sale by a client to an‘attorney is in question 
in a suit brought by the clieut. The burden of proving the good faith of 
the transaction is on the attorney. 

(b) The good faith of a sale by a son just come of age to a father is 
in question ina suit brought by theson. The burden of proving the 
good faith of the transaction is on the father. 


112. The fact that any person was born during the continuance 
of a valid marriage between his mother and any man, or within two 
hundred and eighty days, after ite dissolution, the mother remain- 
ing unmarried, shall be conclusive proof that he is the legitimate 
gon of that man, unless it can be shown that the parties to the 
marriage had no access to each other at any time when he could 
have been begotten. 
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143. A notification in the Gazette of India that any portion of Proof of 
British territory has been ceded to any Native State, Prince or Femara 
Ruler,”? shall be conclusive proof that a valid cession of such terri- ' 
tory took place at the date mentioned in such notification. 

114. The Court may presume the existence of any fact which conte may 
it thinks likely to have happened, regard being had to the common oyistence of 
course of natural events, human conduct and public and private certain facts. 


‘business, in their relation to the facts of the particular case. 


Iilustrations. 
The Court may presume — 


(a) that a man who is in possession of stolen goods soon after the theft 
is either the thief or has received the goods knowing them to be stolen, 
unless he can account for his possession ; 


(5) that an accomplice is unworthy of credit, unless he is corrobora- 
ted in material particulars ; 


(c) that a bill of exchange, accepted or endorsed, was accepted or 
‘endorsed for good consideration ; 

(2) that a thing or state of things which has been shown to bein 
existence within 3 period shorter than that within which such things or 
states of things usually cease to exist, is still in existence ; 

(e) that judicial and official acts have been regularly performed ; 


(f) that the common course of business has been followed in particular 


(g) that evidence which conld be and is not produced would, if 
produced, be unfavourable to the person who withholds it ; 


(h) that, ifa man refuses to answer a question which he is not 

oe to answer by law, the answer, if given, would be unfavourable 

im ; 

(1) that when a document creating an obligation is in the hands of the 
obligor, the obligation has been discharged. 


But the Court shall also have regard to such facts as the fo llowing, in 
considering whether such maximsdo or do not apply tothe particular 
case before it :— 

as to illustration (2) a shop-keeper hasin his till a marked rapee 
Soon after it was stolen, and cannot account for its possession specifically, 
but is continually receiving rupees in the course of his business ¢ 


as to illustration (b)—A, a person of the highest character, is tried for 
causing @ man’s death by an act of negligence in arranging certain 
machinery. 3B, a person of equally good character, who also took part in 
the arrangement, describes precisely what was done, and admits and 
explains the common carelessness of A and himself : 


as to illustration (b)—a crime is committed by several persons. A, B 
and C, three of the criminals, are captared on the spot and kept apart 
from each other. Hach gives an accountof the crime implicating D, and 
the accounts corroborate each other in such a manner as to render 
previous concert highly improbable: - 

as to illustration (c)— A, the drawer of a bill of exchange, was & man 
of business. B, the acceptor, was a young and ignorant person, complete- 
ly under A’s influence : 

as to illustration (d)—~it is proved that a river ran in a certain course 
five years ago, but it is known that there have been floods since that time 
which might change its course : 

as to tlustration ate judicial aot, the regularity of which is in 
question, was performed under exceptional circumstances : 

as to dlustration (f)—the question is, whether a letter was received. 
Itis shown to have been posted, but the usnal course of the post was 
interrupted by disturbances : 


31 See, for example, Gazette of India, 1873, Pt. I, p. 2. 
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as to illustration (g)—s man refuses to produce a document which 
would bear ona contract of small uepeciance on which he is sued, but 
which might also injure the feelings and reputation of his family : 
~ a8 totlustration (h)—a man refuses to answer a question which ho fie 


not compelled by law to answer, but the answer to it might cause loss to 
in on matters unconnected with the matter in, relation to which it is 
as 3 : 
as to illustration (i)—a bond is in possession of the obligor, but the 
circumstances of the case are such that he may have stolen it. 


CHAPTER VIII. 


Estroprax.. 


115. When one person has, by his declaration, act or omission, 
intentionally caused or permitted another person to believe a thing 
to be true and to act upon such belief, neither he nor his representa- 
tive shall be allowed, in any suit or proceeding between himself 
and such person or his representative, to deny the truth of that 
t 


Illustration. 


A intentionally and faleely leads B to believe that certain land 
belongs to A, and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to set 
aside the sale on the ground that atthe time of the sale, he had no title. 
He must not be allowed to prove his want of title. 


116. No tenant of immoveable property, or person claiming 
through such tenant, shall, during the continuance of the tenancy, 
be permitted to deny that the landlord of such tenant had, at the 
beginning of the tenancy, a title to such immoveable property; and 
no person who came upon any immoveable property by the license 
of the person in possession thereof shall be permitted to deny that 
such person had a title to such possession at the time when such 
license was given. 

117. No acceptor of a bill of exchange shall be permitted to 
deny that the drawer had authority to draw such bill or to endorse 
it; nor shall any bailee or licensee be permitted to deny that his 
bailor or licensor had, at the time when the bailment or license 
commenced, authority to make such bailment or grant such 
license. 

EB ation (1).—The acceptor of a bill of exchange may deny 
that the bill was really drawn by the person by whom it purports 
to have been drawn. 

Hzplanation (8).—If a bailee delivers the goods bailed to a 
person other than the bailor he may prove that such person had a 
right to them as against the bailor. 


CHAPTER IX. 


Or Wrrwxesss. 


118. All persons shall be competent to testify unless the Court 
considers that they are prevented from understanding the questions 
put to them, or from giving rational answers to those questions, by 
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tender years, extreme old age, disease, whether of body or mind, 
or any other cause of the same kind. 


Ezplanation.—A lunatic is not incompetent to testify, unless he 
is prevented by his lu from understanding the questions put 
to him and giving rational answers to them. 


119. A witness who is unable to speak may give his evidence Dumb 
in any other manner in which he can make it intelligible, as by Witnesses. 
writing or by signs; but such writing must be written and the 


signs made in open Court. Evidence so given shall he deemed to 
be oral evidence. 


120. In all civil proceedings the parties to the suit, and the Arh pare 4 
husband or wife of any party to the suit, shall be competent wit- pe lr tdbapen 
nesses. In criminal proceedings against any person, the husband husbands, 


or wife of such person, respectively, shall be a competent witness. Husband or 
wife of person 
under criminal 


trial. 
121. No Judge or Magistrate shall, except upon the special eet and 
order of some Court to which he is subordinate, be compelled to tes. 
answer any questions as to his own conduct in Court as such Judge 

or Magistrate, or as to anything which came to his knowledge in 

Court as such Judge or Magistrate; but he may be examined as 

to other matters which occurred in his presence whilst he was so 

acting, 


Illustrations. 


(a) A, on his trial before the Court of Session, says that a deposition 
was improperly taken by B, the Magistrate. B cannot be compelled to 
rsd questions as to this, except upon the special order of a superior 

re) 

(b) Aisaccused before the Court of Session of having given false 
evidence before B, a Magistrate. B cannot be asked what A said, 
except upon the special order of the Superior Court. 

(c) A is accused before the Court of Session of attempting to murder 
® police-officer whilst on his trial before B,a Sessions Judge. B may 
be examined as to what cocurred. 


122. No person who is or has been married shall be compelled pg arte 
to disclose any communication made to him during marmage by marriage. ~ 
any person to whom he is or has been married; nor shall he be 
permitted to disclose any such communication, unless the person who 
made it, or his representative in interest, consents, except in suits 
between married persons, or proceedings in which one married 
‘person is prosecuted for any crime committed against the other. 


123. No one shall be permitted to give any evidence derived Evidence as to 
from unpublished official records relating to any affairs of State, *airs of State, 
except with the permission of the officer at the head of the depart- 
ment concerned » who shall give or withhold such permission as he 
thinks fit. 


124. No public officer shall be compelled to disclose com- Offcial commu- 
munications made to him in official confidence, when he considers Dications. 
that the public interests would suffer by the disclosure. 


125. No Magistrate or Police-officer shall be compelled to say Information as 
whence he got any information as to the commission of any offence, ply ston 
and no revenue-officer shall be compelled to say whence he got any ere 
information as to the commission of any offence against the public 

revenue. 


Ezplanation.—‘' Revenue-officer’’ in this section means any 
officer employed in or about the business of any branch of public 


Professional 
eommunication, 


Section 126 to 
apply to inter- 


preters, ete. 


Privilege not 
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coring evi- 
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126. No barrister, attorney, pleader or vakil shall at any time 
be permitted, unless with his client’s express consent, to disclose 
any communication made to him in the course and for the purpose 
of his employment as such barrister, pleader, attorney or vakil, by 
or on behalf of his client, or to state the contents or condition of 
any document with which he has become acquainted in the course 
and for the purpose of his professional employment, or to disclose 
any advice given by him to his client in the course and for the 
purpose of such employment : 


Provided that nothing in this section shall protect from dis- 
closure— 


(1) any such communication made in furtherance of any 
illegal purpose : 

(2) any fact observed by any barrister, pleader, attorney or 
vakil, in the course of his employment as such, showing 
that any crime or fraud has been committed since the 
commencement of his employment. 


It is immaterial whether the attention of such barrister, pleader, 
attorney or vakil was or was not directed to such fact by or om 
behalf of his client. 


Ezxplanation.—The obligation stated in this section continues 
after the employment has ceased. 


Illustrations. 


(a) A,a client, says to B, an attorney— “I have committed forgery 
and I wish you to defend me.” 

As the defence of a man known to be guilty is not a criminal purpose; 
this communication is protected from disclosure. 

(t) A, aclient, says to B, an attorney— ‘I wish to obtain possession of 
Property by the use of a forged deed on which I request you to sue.” 

The communication, being made in furtherance of a criminal purpose, 
is not protected from disclosure. 

(c) A, being charged with embezzlement, retains B, an attorney, to 
defend him. In the course of the rrcceedings, B obeerves tliat an 
entry bas been made in A’s account book, charging A with the sum said 
to have been embezzled, which entry was not in the bock at the com- 
mencement of his employment. 

This being a fact observed by B in the course of his employment, 
showing that a fraud has been committed since the commencement of 
the proceedings, it is not protected from disclosure. 


127. The provisions of section 126 shall apply to interpreters, 
and the clerks or servants of barristers, pleaders, attorneys and 


128. If any party to a suit gives evidence therein at his own 
instance or otherwise, he shall not be deemed to have consented 
thereby to such disclosure as is mentioned in section 126; and, if 
any party to a suit or proceeding calls any such barrister, pleader, 
attorney or vakil as a witness, he shall be deemed to have consented) 
to such disclosure only if he questions such barrister, attorney on 
vakil on matters which, but for such question, he would not be at 
liberty to disclose. 


129. No one shall be compelled to disclose to the Court any 
confidential communication which has taken place between him and 
his legal professional adviser, unless he offers himself as a witness, 
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in which case he may be compelled to disclose any such communica- 
tions as may appear to the Court necessary to be known in order to 
explain any evidence which he has given, but no others. 


130. No witness who is not a party to a suit shall be compelled Production of 
to produce his title-deeds to any property or any document in {iledecds of 
virtue of which he holds any property as pledgee or mortgagee or party, ’ 
any document the production of which might tend to criminate him, 

i Ae he has agreed in writing to produce them with the person 
re the production of such deeds or some person through whom 
e claims, 


131. No one shall be compelled to produce documents in his Production of 
possession, which any other person would be entitled to refuse to eocoment = 
produce if they were in his possession, unless such last-mentioned person, having 


n to their production. ssession, 
person consents to their prod peer =e 


produce. 

132. A witness shall not be excused from answering any Witness not 
question as to any matter relevant to the matter in issue in any pation bg 
suit or in any civil or criminal proceeding, upon the ground that the frond tra” 
answer to such question will criminate, or may tend directly or answer will 
indirectly to criminate, such witness, or that it will expose, or tend ¢riminate. 
directly or indirectly to expose, such witness to a penalty or for- 
feiture of any kind : 


Provided that no such answer, which a witness shall be com- provyigo, 
pelled to give, shall subject him to any arrest or prosecution, or be 
proved against him in any criminal proceeding, except a prosecution 
for giving false evidence by such answer. 


133. An accomplice shall be a competent witness against an Accomplice, 
accused person; and a conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an accomplice. 


134. No particular number of witnesses shall in any case be Number of 
required for the proof of any fact. witnesses, 


CHAPTER X. 


Or tHe EXAMINATION OF WITNESSES. 


135. The order in which witnesses are produced and examined Order of pro- 
shall be regulated by the law and practice for the time being duction an ' 
relating to civil and criminal procedure respeotively, and, in the Witnesses, 


absence of any such law, by the discretion of the Court. 


136. When either party proposes to give evidence of any fact, Judge to decide 
the Judge may ask the party proposing to give the evidence in 94 to admis- 
what manner the alleged fact, if proved, would be relevant; an eae 
the Judge shall admit the evidence if he thinks that the fact, if 
proved, would be relevant and not otherwise. 


If the fact proposed to be proved is one of which evidence is 
admissible only upon proof of some other fact, such last-mentioned 
fact must be proved before evidence is given of the fact first. men- 
tioned, unless the party undertakes to give proof of such fact, and 
the Court is satisfied with such undertaking. 


If the relevancy of one alleged fact depends upon another 
alleged fact being first proved, the Judge may, in his discretion, 
either permit evidence of the first fact to be given before the second 


Examination -jn-: 
chief. 


Cross-examina : 
tion. 


Re-examination, 


Order of exami- 
nations. 


Direction of re- 
examination. 
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fact is proved, or require evidence to be given of the second fact 
before evidence is given of the first fact. 


Tilustr ations. 


(a) It is proposed to prove a statemont abont a relevant fact by a 
person alleged to be dead, which statement is relevant under section 


The fact that the person is dead must be proved by the person 
Proposing to prove the statement, before evidence is givea of the state- 
men 


(6) Iéis proposed to prove, by a copy, the contents of a document 
Said to be lust. 

The fact that the original is lost mast be proved by the person pro- 
posing to produce the copy, before the copy is produced. 


; {ar A is accused of receiving stolen property knowing it to have been 
stolen, 


It is proposed to prove that he denied the possession of the property. 


The relevancy of the denial dopends onthe identi«y of tho property. 
The Court may, in its discretion, either require the property to be 
identified before the denial of the possession is provel. or permit the 
denial of possession to be proved before the property is ideatified. 


(d) It is proposed to prove a fact (A) which is sxilto hsve been the 
cause or effevt of a factinissue. Chere a-e several intermediate facts 
(B, Cand D) which must be shown to exist bafore the fact (A) can be 
regarded as the cause or effect of the fa-tin issae. The Coirt may 
either permit A to be proved before B, O and D is proved, or may 
require proof of B, O and D before permitting proof of A. 


137. The examination of a witness by the party who calls 
him shall be called his examination-in-chief. 


The examination of a witness by the adverse party shall be called 
his cross-examination. 


The examination of a witness, subsequent to the cross-examina- 
tion by the party who called him, shall be called his re-examination. 


138. Witnesses shall be first examined-in-chief, then (if the 
adverse party so desires) cross-examined, then (if the party calling 
him so desires) re-examined. 


The examination and cross-examination must relate to relevant 
facts, but the cross-examination need not be confined to the facts 
to which the witness testified on his examination-in-chief. 


The re-examination shall be directly to the explanation of 
matters referred to in cross-examination; and, if new matter is, by 
permission of the Court, introduced in re-examination, the adverse 
party may further cross-examine upon that matter. 


139. A person summoned to produce a document does not 
become a witness by the mere fact that he produces it and cannot 
be cross-examined unless and until he is called as a witness. 


140. Witnesses to character may be cross-examined and re- 
examined. 


141. Any question suggesting the answer which the person 
putting it wishes or expects to receive is called a leading question. 


142. Leading questions must not, if objected to by the adverse 


party, be asked in an examination-in-chief, or in a re-exammation, 


except with the permission of the Court. 
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The Court shall permit leading questions as to matters which are 
habia or undisputed, or which have, in its opinion, been 
already ciently proved. 


143. Leading questions may be asked in cross-examination. | When th 


144, Any witness may be asked, whilst under examination, Belacce 
whether any contract, grant or other disposition of property, as to 28 to matters 
which he is giving evidence, was not contained in a document, and !” "™iting. 
if he says that it was, or if he is about to make any statement as 
to the contents of any document, which, in the opinion of the Court, 
ought to be produced, the adverse party may object to such evidence 
being given until such document is produced, or until facts have 
been proved which entitle the party who called the witness to give 
secondary evidence of it. 


Ezplanation.—A witness may give oral evidence of statements 
made by other persons about the contents of documents if such 
statements are in themselves relevant facts, 


Illustration. 


The question is, whether A assaulted B. 


C deposes that he heard A say to D—“ B wrote a letter accusing me of 
theft, and I will be revenged on him.” This statement is relevant, as 
showing A’s motive for the assault, and evidence may Le given of it, 
though no other evidence is given about the letter. 


145. A witness may be cross-examined as to previous state- Crosr-ex- 
ments made by him in writing or reduced into writing, and relevant ee as 
to matters in question, without such writing being shown to him, statements 
or being proved; but, if it is intended to contradict him by the in writing. 
writing, his attention must, before the writing can be proved, be 
called to those parts of it which are to be used for the purpose of 
contradicting him. 

146. When a witness is cross-examined, he may, in addition Questions 
to the questions hereinbefore referred to, be asked any questions ‘awful in 
which tend— amination. 


(1) to test his veracity, 
(2) to discover who he is and what is his position in life, or 


(3) to shake his credit, by mjuring his character, although 
the answer to such questions might tend directly or 
indirectly to criminate him or might expose or tend 
directly or indirectly to expose him to a penalty or 
forfeiture. 


147. If any such question relates to a matter relevant to the when wit- 
suit or proceeding, the provisions of section 132 shall apply thereto. ness to be 
compelled to 
answer. 
148. If any such question relates to a matter not relevant to Court to 
the suit or proceeding, except in so far as it affects the credit of aces when 
the witness by injuring his character, the Court shall decide denne 
whether or not the witness shall be compelled to answer it, and asked and 
may, if it thinks fit, warn the witness that he ig not obliged to Whe ihe 
answer it. In exercising its discretion, the Court shall have regard anaes: 
to the following considerations :— 


(1) such questions are proper if they are of such a nature 
that the truth of the imputation conveyed by them 
would seriously affect the opinion of the Court as to 
the credibility of the witness on the matter to which 
he testifies : 


Question 
not to be 
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(2) such questions are improper if the imputation which the 
convey relates to matters so remote in time, or of su 
a character, that the truth of the imputation would 
not affect, or would affect in a slight degree, the opinion 
of the Court as to the credibility of the witness on the 
matter to which he testifies : 


(3) such questions are improper if there is a great dispropor- 
tion between the importance of the imputation made 
against the witness’s character and the importance of 
his evidence : 


(4) the Court may, if it sees fit, draw, from the witness's 
refusal to answer, the inference that the answer if 
given would be unfavourable. 


149. No such question as is referred to in section 148 ought 
to be asked, unless the person asking it has reasonable grounds for 
thinking that the imputation which it conveys is well-founded. 


Illustrations. 


_ (a) A barrister is instructed by an attorney or vakil that an important 
witness is a dékdéit. This is a reasonable ground for asking the witness 
whether he is a dékéit. 


_(0) A pleader is informed by a person in Court that an important 
witness is a dikéit; the informant on being Na by the pleader, 
gives satisfactory reasons for his statement. This isa reasonable ground 
for asking the witness whether he is a dékait. 


(c) A witness, of whom nothing whatever is known, is* asked af 
random whether he is a d&kdéit. There are here no reasonable grounds 
for the question. 


(2) A witness, of whom nothing whatever is known, being questioned 
as to his mode of life and means of living, gives unsatisfactory answers. 
This may be a reasonable ground for asking him if he is a dakéit. 


150. If the Court is of opinion that any such question was. 
asked without reasonable grounds, it may, if it was asked by any 
barrister, pleader, vakil or attorney, report the circumstances of 
the case to the High Court or other authority to which such 
barrister, pleader, vakil or attorney is subject in the exercise of his 
profession. 


151. The Court may forbid any questions or inquiries which it 
regards as indecent or scandalous, although such questions or 
inquiries may have some bearing on the questions before the Court, 

ess they relate to facts in issue, or to matters necessary to be 
peat ba in order to determine whether or not the facts in issue 
existed. 


162. The Court shall forbid any question which appears to it. 
to be intended to insult or annoy, or which, though proper in itself, 
appears to the Court needlessly offensive in form. 


163. When a witness has been asked and has answered any 
question which is relevant to the inquiry only in so far as it tends 
to shake his credit by injuring his character, no evidence shall be 
given to contradict him; but, if he answers falsely, he may after- 
wards be charged with giving false evidence. 


Exception 1.—If a witness is asked whether he has been 
previously convicted of any crime and denies it, evidence may be 
given of his previous conviction. 
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Exception 2.—If a witness is asked any question tending to im- 
h his impartiality and answers it by denying the facts suggested, 
e may be contradicted. 


Illustrations. 
F (a) A claim against an underwriter is resisted on the ground of 
raud. 

The claimant is asked whether, in a former transaction, he had not 
made a fraudulent claim. He denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

(6) A witness isasked whether he was not dismissed from a situation 
for dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 

(c) A affirms that on a certain day he saw B at Lahore. 

Ais asked whether he himself was not on that day at Caloeutta. He 
denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting Aon a fact which 
affects his credit, but as contradicting the alleged fact that B was seen on 
the day in question in Lahore. 

In each of these cases the witness might. if his denial was false, be 
charged with giving false evidence. 

(d) A is asked whether his family has not had a blood-feud with the 
family of B against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the ques- 
tion tends to impeach his impartiality. 

154. The Court may, in its discretion, permit the person who Question by 
calls a witness to put any questions to him which might be put in pl lie dhol 
cross-examination by the adverse party. 


165. The credit of a witness may be impeached in the follow- Impeaching 
ing ways by the adverse party, or, with the consent of the Court, credit of 
by the party who calls him :— meee 

(1) by the evidence of persons who testify that they, from 


their knowledge of the witness, believe him to be un- 
worthy of credit; 


(2) by proof that the witness has been bribed, or has 
accepted the offer of a bribe, or has received any other 
corrupt inducement to give his evidence; 


(5) by proof of former statements inconsistent with any part 
of his evidence which is liable to be contradicted ; 


(4) when a man is prosecuted for rape or an attempt to ravish, 
it may be shown that the prosecutrix was of generally 
immoral character. 


Ezplanation.—A witness declaring another witness to be un- 
worthy of credit may not, upon his examination-in-chief, give 
reasons for his belief, but he may be asked his reasons in cross- 
examination, and the answers which he gives cannot be contra- 
dicted, though, if they are false, he may afterwards be charged 
with giving false evidence. 


Illustrations. 


a) A sues B for the price of goods sold and delivered to B. C says 
thas A delivered the octal to B. 


Questions 
tending to 
corroborate 


admissible. 


Former 
statements of 
witness may 
be proved to 
corroborate 
later testi- 
mony as to 
game fact. 


What mat- 
ters may be 
proved in 
connection 
with proved 
statement 
relevant 
under section 
32 or 33. 


Refreshing 
memory. 


When wit- 
ness may 
use copy of 
document to 
refresh 
memory. 


Testimony to 
facts stated 


412 INDIAN EVIDENCE ACT. 


Evidence is offered to show that, on a previous occasion, he said that 
he had not delivered the goods to B, 


The evidence is admissible. 
(5) A is indicted for the murder of B. 


C says that B, when dying, declared that A had given B the wound of 
which he died. 


Evidence is offered to show that, on a previous occasion, C said that 
the wound was not given by A or in his presence. 


The evidence is admissible. 


166. When a witness whom it is intended to corroborate gives 
evidence of any relevant fact, he may be questioned as to any other 
circumstances which he observed at or near to the time or place at 
which such relevant fact occurred, if the Court is of opinion 
that such circumstances, if proved, would corroborate the testimony 
of the witness as to the relevant fact which he testifies. 


Illustration. 


A, an accomplice, gives an account of arobbery in which he took part. 
He describes various incidents unconnected with the robbery which 
occurred on his way to and from the place where it was committed. 


Independent evidence of these facts may be given in order to corrobo- 
rate his evidence as to the robbery itself. 


187. In order to corroborate the testimony of a witness, any 
former statement made by such witness relating to the same fact 
at or about the time when the fact took place, or before any 
authority legally competent to investigate the fact, may be proved. 


158. Whenever any statement, relevant under section 32 or 33, 
is proved, all matters may be proved either in order to contradict 
or to corroborate it, or in order to impeach or confirm the credit of 
the person by whom it was made, which might have been proved 
if that person had been called as a witness and had denied upon 
cross-examination the truth of the matter suggested. 


159. A witness may, while under examination, refresh his 
memory by referring to any writing made by himself at the time 
of the transaction concerning which he is questioned, or so soon 
afterwards that the Court considers it likely that the transaction 
was at that time fresh in his memory. 


The witness may also refer to any such writing made by any 
other person, and read by the witness within the time aforesaid, if 
when he read it he knew it to be correct. 


Whenever a witness may refresh his memory by reference to any 
document, he may, with the permission of the Court, refer to a copy 
of such document : 


Provided the Court be satisfied that there is sufficient reason for 
the non-production of the original. 


An expert may refresh his memory by reference to professional 
treatises. 


160. A witness may also testify to facts mentioned in any 
such document as is mentioned in section 159, although he has no 


r of 1860. 
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specific recollection of the facts themselves, if he is sure that the in document 


facts were correctly recorded in the document. arse Wie a 


Illustration. 


A book-keeper may testify to facts recorded by him in books regularly 
kept in the course uf business, if he knows that the books were correctly 
kept, although he has forgotten the particular transactions entered. 


161. Any writing referred to under the provisions of the two Right of 
last preceding sections must be produced and shown to the adverse ee 
party if he requires it : such party may, if he pleases, cross-examine J 


ed to 
the witness thereupon. refresh 


memory. 

_ 162. A witness summoned to produce a document shall, if it is Production 
in his possession or power, bring it to Court, notwithstanding any pias : 
objection which there may be to its production or to its admissibility. " 


on validity of any such objection shall be decided on by the 
ourt. 


The Court, if it sees fit, may inspect the document, unless it 
refers to matters of State, or take other evidence to enable it to 
determine on its admissibility. 


If for such a purpose it is necessary to cause any document to be Translation 
translated, the Court may, if it thinks fit, direct the translator to of docu- 
keep the contents secret, unless the document is to be given in ™®"*F. 
evidence : and, if the interpreter disobeys such direction, he shall 
be held to have committed an offence under section 166 of the 
Indian Penal Code. 


163. When a party calls for a document which he has | hbie Giving as 
the other party notice to produce, and such document is produced evten oe: Or 
and inspected by the party calling for its production, he is bound Caned fo: 


Poet : . . , : . called for and 
to give it as evidence if the party producing it requires him to do prodnced on 
80. notice, 


164. When a party refuses to produce a document which he has Using, as 
had notice to produce, he cannot afterwards use the document ag evidence, of 


evidence without the consent of the other party or the order of the produotion of 

Court. which was 
refused on 
notice, 


Illustration. 


A sues B on an agreement and gives B notice to produce it. At the 
trial A calls for the document and B refuses to produce it. A gives 
secondary evidence of its contents. B seeks to produce the document 
itself to contradict the secondary evidence given by A, or in order to show 
that the agreement is not stamped. He cannot do so. 


1685. The Judge may, in order to discover or to obtain proper Sndge’s 
proof of relevant facts, ask any question he pleases, in any form, poner to put 
at any time, of any witness, or of the parties about any fact relevant iestions 
or irrelevant; and may order the production of any document or production, 
thing : and neither the parties nor their agents shall be entitled to 
make any objection to any such question or order, nor, without the 
leave of the Court, to cross-examine any witness upon any answer 
given in reply to any such question : 

Provided that the judgment must be based upon facts declared 
by this Act to be relevant, and duly proved : 

Provided also that this section shall not authorize any Judge to 


compel any witness to answer any question, or to produce any 
document which such witness would be entitled to refuse to answer 
or produce under sections 121 to 131, both inclusive, if the question 


Power of 


jary or 
to 


ausess Ors 
pat questions. 


No sew tria) 


rejection of 
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were asked or the document were called for by the adverse party; 
nor shal] the Judge ask any question which it would be improper 
for any other person to ask under section 148 or 149; nor shall he 
dispense with primary evidence of any document, except in the 
cases hereinbefore excepted. 

166. In cases tried by jury or with assessors, the jury or 
assessors may put any questions to the witnesses, through or b 
leave of the Judge, which the Judge himself might put and whic 
he considers proper. 


CHAPTER XI. 
Or Improper ADMISSION AND REJECTION OF EVIDENCE. 


167. The improper admission or rejection of evidence shall not 
be ground of itself for a new trial or reversal of any decision in any 
case, if it shall appear to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted, 
there was sufficient evidence to justify the decision, or that, if the 
rejected evidence had been received, it ought not to have varied the 


decision. 


V of 1969. 


ACT No. IV or 1888. 


The Indian Reserve Forces Act, 1888. 


An Act to regulate Her Majesty’s Indian Reserve Forces. 


WHEREAS it is expedient to provide for the government, discip- 
line and regulation of Her Majesty’s Indian Reserve Forces; It is 
hereby enacted as follows :— 


1. (7) This Act may be called the Indian Reserve Forces Act, Title and 


1888; and commence- 
ment, 


(2) It shall come into force on such day as the Governor General 
ma meter may, by notification in the Gazette of India, appoint in 
s behalf. 


2. The Indian Reserve Forces shall consist of the Active Reserve Division of 


. eserve 
and the Garrison Reserve. Forces into 


Active and 
Garrison 
Reserves. 


3. (1) A person belonging to the Active Reserve shall be liable Locality of 
to serve beyond the limits of British India as well as within those service of 
limits. Reserves. 


(2) A person belonging to the Garrison Reserve shall not be 
fea without his consent to serve beyond the limits of British 
ndia. 


4. The Governor General in Council may make rules and orders power to 
for the government, discipline and regulation of the Indian Reserve make rales 


for regula- 
Forces. tion of Be- 


serve Forces. 
5. Subject to the provision of section 3 with respect to persons Liability of 
belonging to the Garrison Reserve, and to such rules and orders as al 
may be made under section 4, a person belonging to the Indian military law 
Reserve Forces shall, as an officer or soldier, as the case may be, be : 
subject to military law in the same manner and to the same extent 
as a person belonging to Her Majesty’s Indian Forces. 
G6. (2) If a person belonging to the Indian Reserve Forces— sf aperer sr 
(a) when required by or in pursuance of any rule or order offences by 
under this Act to attend at any place fails without Freie es: 
reasonable excuse to attend in accordance with such Reserve 
requirement, or Forces. ° 


(6) fails without reasonable excuse to comply with any such 
rule or order, or 


{c) fraudulently obtains any pay or other sum contrary to any 
such rule or order, 


he shall be liable— 


(i) on conviction by a Court-martial, to such punish- 
ment other than death, transportation or im- 
prisonment for a term exceeding one year as 
such Court is by the Indian Articles of War 
empowered to award, or 


Effeot of Act 
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(ii) on conviction by a Magistrate of the first class, 
“to imprisonment for a term which may ex- 
tend, in the case of a first offence under this 
section, to six months, and, in the case of any 
subsequent offence thereunder, to one year. 


(2) Where a person belonging to the Indian Reserve Forces is 
required by or in pursuance of any rule or order under this Act to 
attend at any place, a certificate purporting to be signed by an 
officer appointed by such a rule or order in this behalf, and stating 
that the gies so required to attend failed to do so in accordance 
with such requirement, shall, without proof of the signature or 
appointment of such officer, be evidence of the matters stated 
therein. 

adh Any person charged with an offence under this section may 
be taken into and kept in either military or civil custody, or partly 
into and in one description of custody and partly into and in the 
opi or be transferred from one description of custody to the 

er. 

7. Nothing in this Act or in any rule or order thereunder shall 
make any person transferred to the Indian Reserve Forces before 
the commencement of this Act subject, without his consent, to any 
of the provisions of this Act. 


ACT No. XV-or 1889. 


Indian Official Secrets Act, 1889. 


(As amended by Act No. V of 190.) 


An Act to prevent the disclosure of official documents and 
information. 


WHEREAS it is expedient to prevent the disclosure of official 
documents and information; It is hereby enacted as follows :— 


1. (2) This Act may be called the Indian Official Secrets Act, Titio, extent 
1889; and and application 


(2) It extends to the whole of British India, and applies— 


(a) to all subjects of His Majesty within the dominions of 
Princes and States in India in alliance with His 
Majesty, and 

(b) to all Native Indian subjects of His Majesty without and 
beyond British India. 


2. In this Act, unless there is something repugnant in the sub- Definitions. 
ject or context,— 


(1) any reference to a place belonging to His Majesty includes 
a place belonging to any department of the Govern- 
ment, whether the place is or is not actually vested in 
His Majesty : 

(2) expressions referring to communications include any com- 
munication, whether in whole or in part, and whether 
the document, sketch, plan, model or information itself 
or the substance or effect thereof only be communicated : 


(3) ‘‘ document ”’ includes part of a document : 
(4) ‘* model ”’ includes design, pattern and specimen : 


(5) ‘* sketch ’’ includes any photograph or other mode of re- 
presentation of any place or thing : 


(6) ‘‘ office under His Majesty ”’ includes any office or em- 
ployment in or under any department of the Govern- 
ment: and 


(7) ‘ civil affairs ’’ means affairs— 


(a) affecting the relations of His Majesty’s Govern- 
ment or of the Governor General in Council 
with any foreign State, or 


(5) affecting the relations of the Governor General in 
Council with any Native State in India, or 
relating to the public debt or the fiscal arrange- 
ments of the Government of India or any other 
important matters of State, where these affairs 
are of such a confidential nature that the public 
interest would suffer by their aaietalalas 

B 
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Disclosure of 3. (1) (a) Where a person for the purpose of wrongfully 
information. obtaining :nformation— 


(i) enters or is in any part of a place belonging to His 
Majesty, being a fortress, arsenal, factory, dockyard, 
camp, ship, or other like place, in which part he is not 
entitled to be, or 


(ii) when lawfully or unlawfully in any such place as afore- 
said or in any office belonging to His Majesty, either 
obtains or attempts to obtain any document, sketch, 
plan, model or knowledge of any naval, military or 
civil affair of His Majesty which he is not entitled to 
obtain or any copy of any such document, sketch, plan, 
or model, or takes or attempts to take without lawful 
authority any sketch or plan, or 


(iii) when outside any fortress, arsenal, factory, dockyard or 
camp belonging to His Majesty, takes or attempts to 
take without authority given by or on behalf of His 
Majesty any sketch or plan of that fortress, arsenal, 
factory, dockyard or camp, or 


(¥) where a person knowingly having possession of, or control 
over, any such document, sketch, plan, model or knowledge as has 
been obtained or taken by means of any act which constitutes an 
offence against this Act at any time wilfully and without lawful 
authority communicates or attempts to communicate the same to any 
person to whom the same ought not, in the public interest, to be 
communicated at that time, or 


(c) where a person after having been entrusted in confidence by 
some officer under His Majesty with any document, sketch, plan, 
model or information relating to any such place as aforesaid, or to 
the naval, military or civil affairs of His Majesty, wilfully and in 
breach of such confidence communicates the same when in the 
public interest it ought not to be communicated, 

he shall be punished with imprisonment for a term which may 
extend to one year, or with fine, or with both. 


(2) Where a person commits any act specified in clauses (i), (ii) 
and (iii) of sub-section (7), sub-head (a), without lawful authority 
or permission (the proof of which authority or permission shall be 
upon him) the Court may presume that he has committed such act 
for the purpose of wrongfully obtaining information; and 


(8) Where a person having possession of any document, sketch, 
plan, model or information relating to any fortress, arsenal, factory, 
dockyard, camp, ship, office or other like place belonging to His 
Majesty, or to the naval, milftary or civil affairs of His Majesty, 
in whatever manner the same has been obtained or taken, at any 
time wilfully communicates the same to any person to whom he 
knows the same ought not, in the public interest, to be communicated 
at that time, he shall be liable to the same punishment as if he com- 
mitted an offence under the foregoing provisions of this section. 


(4) Where a person commits any act declared by this section to 
be an offence, he shall, if he intended to communicate to a foreign 
State any information, document, sketch, plan, model or know- 
ledge obtained or taken by him, or entrusted to him as aforesaid, 
or if he communicates the same to any agent of a foreign State, be 
punished with transportation for life or for any term not less than 
five years, or with imprisonment for a term which may extend to 
two years. 
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4. (1) Where a person, by means of his holding or having held 
an office under His Majesty, has lawfully or unlawfully either 
obtained possession of or control over any document, sketch, plan, 
or model, or acquired any information, and at any time corruptly 
or contrary to his official duty communicates or attempts to com- 
municate that document, sketch, plan, model or information to any 
person to whom the same ought not, in the public interest, to be 


ees at that time, he shall be guilty of a breach of official 
rust. 


(2) A person guilty of a breach of official trust shall— 


(a) if the communication was made or attempted to be made 
to a foreign State, be punished with transportation for 
life or for any term not less than five years, or with 
imprisonment for a term which may extend to two 
years, and 


(b) in any other case be punished with imprisonment for a 
term which may extend to one year, or with fine, or 
with both. 


(8) This section shall apply to a person holding a contract with 
any department of the Government, or with the holder of any 
office under His Majesty as such holder, where such contract in- 
volves an obligation of secrecy, and to any person employed by any 
person or body of persons holding such a contract, who is under a like 
obligation of secrecy, as if the person holding the contract and the 
person so employed were respectively holders of an office under His 
Majesty. 


Breach of 
official trust 


&. (1) Notwithstanding anything in the Code of Criminal Pro- Certain offences 
cedure, 1898, every offence against this Act committed in relation eee 
to any fortress, arsenal, factory, dockyard, camp, or ship belonging sowaleable: 


to His Majesty, or in relation to the naval or military affairs of His 


Majesty, shall, for the purposes of the said Code, be deemed to be 
cognizable :— 


Provided that a person accused of any such offence shall not be 
released on bail unless on the order of a Magistrate of the first class. 


(2) Every other offence against this Act shall be non-cognizable, 


G. (1) Any person, being a public servant as defined in the 
Indian Penal Code, may arrest any person who in his view commits 
any of the offences described in section 5, sub-section (7), and any 
such person, or any police-officer who has arrested any person on a 
charge of any such offence, and any police-officer to whom any 
person arrested on any such charge has been made over, shall take 
or send him before the officer for the time being in command or 
charge of the fortress, arsenal, factory, dockyard, camp, or ship, 
or of the nearest military station or before a Magistrate of the first 
class. 


(#) Where any person has been taken or sent before the com- 
manding or other officer in accordance with sub-section (1), such 
officer may, if he thinks fit, discharge such person, but, if he does 
not discharge him, shall without unnecessary delay, take or send 
him to the nearest police-station or to any Magistrate of the first 
class. 


$) Where any person has been taken or sent to a police-station 
or Me Magistrate rides sub-section (2). the provisions of the -— 
E 


Procedure after 
arrest on charge 
of certain 
offences punish- 
able under Act. 


Restriction on 
trial of offences. 
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of Criminal Procedure, 1898, shall, save as otherwise provided by 
section 7, apply to him as though he had been taken to such police- 
station or Magistrate without being taken or sent before the com- 
manding or other officer. 


7. (1) No Magistrate of the second class shall have jurisdiction 
to try any person for an offence against this Act. 
(2) No Court shall proceed to the trial of any person for an 


offence against this Act, except with consent of the Local Govern- 
ment or the Governor General in Council. 


¥ of les. 


XX of 1000, 


XX of 1900. 


ACT V or 15898. 


The Code of Criminal Procedure, 1898. 


A.—Classes of Criminal Courts. 


G. Besides the High Courts and the Courts constituted under Classes of 
avy law other than this Code*? for the time being in force, there apaiual 
shall be five classes of Criminal Courts in British India, namely :— 


I.—Courts of Session : 
II.—Presidency Magistrates : 
I1I.—Magistrates of the first class : 
IV.—Magistrates of the second class : 

V.—Magistrates of the third class. 


127. (1) Any Magistrate or officer in charge of a police-station [Unlawful] 
may command any unlawful assembly,” or any assembly of five or petra 
more persons likely to cause a disturbance of the public peace, to jand of Magis- 
disperse; and it shall thereupon be the duty of the members of trate or police- 


such assembly to disperse accordingly, officer. 
(2) This section applies also to the police in the town of Calcutta. 


128. If, upon being so commanded, any such assembly does ge of civil 
not disperse, or if, without being so commanded, it conducts itself force to dis- 
in such a manner as to show a determination not to disperse, any P°'S* 
Magistrate or officer in charge of a police-station, whether within or 
withont the presidency-towns, may proceed to disperse such assembly 
by force, and may require the assistance of any male person, not 
being. an officer or soldier in Her Majesty’s Army or a volunteer 
enrolled under the Indian Volunteers Act, 1869, and acting as such, 
for the purpose of dispersing such assembly, and, if necessary, 
arresting and confining the persons who form part of it, in order to 
cere such assembly or that they may be punished according to 
aw. 


129. If any such assembly cannot be otherwise dispersed, and Use of military 
if it is necessary for the public security that it should be dis- foree. 
persed, the Magistrate of the highest rank who is present may 

cause it to be dispersed by military force. 


130. (2) When a Magistrate determines to disperse any such Duty of officer 
assembly by military force, he may require any commissioned or eager 
non-commissioned officer in command of any soldiers in Her py Magi te 
Majesty’s Army or of any volunteers enrolled under the Indian to disperse 
Volunteers Act, 1869, to disperse such assembly by military force, **°™>Iy. 
and to arrest and confine such persons forming part of it as the 
ray mba may direct, or as it may be necessary to arrest and 
ccnfine in order to disperse the assembly or to have them punished 
according to law. 


3 ¢.g. Courts-martial. 
3 See I. P. C., section 141, for definition of an unlawful assembly, 
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(#) Every such officer shall obey such requisition in such manner 
as ho thinks fit, but in so doing he shall use as little force, and do 
as little injury to person and property, as may be consistent with 
dispersing the assembly and arresting and detaining such persons. 


Power of com- 131. When the public security is manifestly endangered by any 
oe pe i such assembly, and when no Magistrate can be communicated with, 
disperse assem- any commissioned officer of Her Majesty’s Army may disperse such 
ly. assembly by military force, and may arrest and confine any persons 
forming part of it, in order to disperse such assembly or that they 
may be punished according to law; but if, while he is acting under 
this section, it becomes practicable for him to communicate with a 
Magistrate, he shall do so, and shall thenceforward obey the instruc- 
tions of the Magistrate as to whether he shall or shall not continue 
such action. 
Protection 132. No prosecution against any person for any act purport- 
agsinst prose: ing to be done under this Chapter shall be instituted in any Criminal 
done under this ps except with the sanction of the Governor General in Council; 
apter, and— 


(uv) no Magistrate or police officer acting under this Chapter 
in good faith, 


(b) no officer acting under section 131 in good faith, 


(c) no person doing any act in good faith, in compliance with 
a requisition under section 128 or section 150, and 


(ad) no inferior officer, or soldier, or volunteer, doing any act 
in obedience to any order which he was bound to obey, 


shall be deemed to have thereby committed an offence. 


Where it is 236. If a single act or series of acts is of such a nature that 
doubtfal wiat it is doubtful which of several offences the facts which can be 
committed. proved will constitute, the accused may be charged with having 
committed all or any of such offences, and any number of such 
charges may be tried at once or he may be charged in the alterna- 


tive with having committed some one of the said offences. 


Illustrations. 


(a) A is accused of an act which may amount to theft, or receiving 
stolen property: or criminal breach of trust or cheating. He may be 
charged with theft, receiving stolen property, criminal breach of trust and 
cheating, or he may be charged with having committed theft, or receiving 
stolen property, or criminal breach of trust or cheating. 


(0) A states on cath before the Magistrate that he saw B hit C with a 
club. Before the Sessions Court A states on oath that B never hitC. A 
may be charged in the alternative and convicted of intentiovally giving 
false evidence, although it cannot be proved which of these contradictory 
statements was false. 

When a person 4237. (1) If, in the case mentioned in section 236, the accused 

per borg og is charged with one offence, and it appears in evidence that he ccm- 

can be convicted mitted a different offence for which he might have been charged 

of another. under the provisions of that section, he may be convicted of the 
offence which he is shown to have committed, although he was not 
charged with it 


% Sections 237 and 238 are applicable to trials by Court-martial on charges under 
sections 41 and 42 of the I. A. 4. See I. A. A., section 86 (4). 
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(2) When the accused is charged with an offence, he may be con- 
victed of having attempted to commit that offence, although the 
attempt is not separately charged. 


Illustration. 


Ais charged with theft. It appears that he committed the offence of 
criminal breach of trust, or that of receiving stolen goods. He may be 
convicted of criminal hreach of trust or of receiving stolen goods (as the 
case may be) though he was not charged with such offence. 


**238. (1) When a person is charged with an offence consisting When offence 
of several particulars, a combination of some only of which consti- proved included 
tutes a complete minor offence, and such combination is proved, anargeds’ 
but the remaining particulars are not proved, he may be convicted 
of the minor offence, though he was not charged with it. 


(2) When a person is charged with an offence and facts are 
proved which reduce it to a minor offence, he may be convicted of 
the minor offence, although he is not charged with it. 


(8) Nothing in this section shall be deemed to authorize a con- 
viction of any offence referred to in section 198 or section 199 when 
no complaint has been made as required by that section. 


Iiluatratione, 


(a) Ais charged, under section 407 of the Indian Penal Code, with 
criminal breach of trast in respect of property entrusted to him asa 
carrier, It appears that he did commit c:iminal breach of trust under 
section 406 in respect of the pioperty, but that it was not entrusted to 
him as acarrier, He may be convicted uf criminal breach of trust under 
section 406. 

(6) A is charged, under section 325 of the Indian Penal Code, with 
causivg grievous burt. He proves that he actid on giave and sudden 
provocation. He may be convicted under section 335 of that Code. 


391. * * * # # * 


($8) No accused person shall be sentenced to whipping in addi- 
tion to imprisonment, when the term of imprisonment to which he 
is sentenced is less than three months. 


392. (1) In the case of a person of or over sixteen years of Mode of infliot 
age whipping shall be inflicted with a light rattan not less than fof whipping]. 
half an inch in diameter, in such mode, and on such part of the 
person, as the Local Government directs; and, in the case of a 
person under sixteen years of age, it shall be inflicted in such 
mode, and on such part of the person, and with such instruments, 
as the Local Government directs. 


(2) In no case shall such punishment exceed thirty stripes and sehr aes f 
in the case of a person under sixteen years of age, it shall not stripes. 
exceed fifteen stripes. 


393. No sentence of whipping shall be executed by instal- Not to be 


ments : and none of the following persons shall be punishable with °x*uted bY 


whipping, namely :— Exemptions. 
(a) females; 


(b) males sentenced to death or to transportation or to penal 
servitude, or to imprisonment for more than five years; 


35 See footnote 34 on preceding page. 


Wh pping not 
to be infi:cted 
if offender not 
in fit state of 

health. 


Stay of 
exec ution. 


Procedure in 
eases mentioncd 
in section 195. 
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(c) males whom the Court considers to be more than forty- 
five years of age. 


394. (1) The punishment of whipping shall not be inflicted 
unless a medical officer, if present, certifies, or, if there is not a 
medical officer present, unless it appears to the Magistrate or officer 


present, that the offender is in a fit state of health to undergo such 
punishment. 


(2) If, during the execution of a sentence of whipping, a medical 
officer certifies, or it appears to the Magistrate or officer present, 
that the offender is not in a fit state of health to undergo the re- 
mainder of the sentence, the whipping shall be finally stopped. 


476. (7) When any Civil, Criminal** or Revenue Court is of 
opinion that there is ground for inquiring into any offence referred 
to in section 195°’ and committed before it or brought under its 
notice in the course of a judicial proceeding, such Court, after 
making any preliminary inquiry that may be necessary, may send 
the case for inquiry or trial to the nearest Magistrate of the first 
class, and may send the accused in custody, or take sufficient 
security for his appearance, before such Magistrate; and may bind 
over any person to appear and give evidence on such inquiry or 


trial 

(2) Such Magistrate shall thereupon proceed according to law, 
and as if upon complaint made and recorded under section 200, and 
may, if he is authorized under section 192 to transfer cases, transfer 
the inquiry or trial to some other competent Magistrate. 


38 A Court-martial is a Criminal Court. See section 6. 


%7 Not reprodiced. ‘The offences (so far as they concern Courts-martial) are 
enumerated in the notes to Rule 136. 


ACT No. II or 1901. 


The Indian Tolls (Army) Act, 1901. 


An Act to amend the law relating to the exemption from 
tolls of persons and property belonging to the Army. 


Wuereas certain officers, soldiers and other persons, and certain 

animals, baggage and carriages belonging or attached to the Army, 

@4 and 4 Vict., are exempted by section 143 of the Army Act from payment of 
e. 68. certain duties or tolls; 


And whereas similar exemptions are made by various enactments 
of the Indian legislatures, but these exemptions are not co-exten- 
sive with those made by the said Army Act; 


And whereas it is expedient to remove the inconsistency now 
existing between the said Army Act and the said enactments, and 
to exempt certain other persons and property belonging to the Army 
from payment of certain tolls; 


And whereas it is declared by section 169 of the said Army Act 
that ‘‘ it shall be lawful for the Governor General of India . . . 
. to provide by law for reducing any fine directed by this Act to be 
recovered on summary conviction to such amount as may appear to 
the Governor General . . . . . to be better adapted to the 
pecuniary means of the inhabitants; and also to declare the amount 
of the local currency which is to be deemed for the purposes of 
this Act to be equivalent to »ny sum of British currency mentioned 
in this Act,’’ and it is expedient to alter in the manner hereinafter 
appearing the fine imposed by section 143 of the said Army Act; 


It is hereby enacted as follows :— 


1. (2) This Act may be called the Indian Tolls (Army) Act, 1901. >hort title, 

(2) It extends to the whole of British India, inclusive of British ee 
Baluchistan, the Santhdél Parganas and the Pargana of Spiti; and 

(3) It shall come into force on the first day of April, 1901. 


2. In this Act, unless there is anything repugnant in the subject nefinitions. 
or context,— 


(a) ‘‘ ferry ’’ includes every bridge and other thing which is 
a ferry within the meaning of any enactment author- 
izing the levy of tolls on ferries, but does not include 
any alt or other thing which is included in the defi- 
nition of ‘‘railway ’’ in section 3 of the Indian Rail- 
IX of 1800. ways Act, 1890: 


(b) the expression ‘‘ His Majesty’s Regular Forces ’’ hag the 

meaning assigned to it by section 190, clause (8), of the 

#4 and 45 Vict., Army Act, and includes the Indian Reserve Forces 
6. 58. when subject to military law : 


(c) ‘* horse ’’ includes a mule and any beast of whatever 
description which is used for burden or draught or for 
carrying persons : 


(d) the expression ‘‘ Indian Reserve Forces ’’ means the 
forces constituted by the Indian Reserve Forces Act, 
1888, and includes persons holding commissions in the 
Indian Army Reserve of officers when called out in any 
military capacity : 


IV of 1888. 
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(e) “* landing-place ’’ includes a pier, wharf, quay, jetty and 
a stage, whether fixed or floating : : 

(f) the expression ‘“‘ local corps ’’ means the Hyderabad Con- 
tingent, the Central India Horse, the Ma.wa_Bhil 
Corps, the Bhopal Battalion, the Deoli Irregular Force, 
the Erinpura Irregular Force, the Meywar Bhil Corps, 
the Merwara Battalion and the Escort of the Resident 
in Nepal, and includes any other corps which may be 
notified by the Governor General in Council in this 
behalf by order published in the Gazette of India : 


(g) ‘‘ public authority ‘’ means the Government or a local 
authority ; and, so far as regards tolls levied by a rail- 
way company under section 4 of the Indian Guaranteed 49 and 43 Vict,, 
Railways Act, 1879, or section 51 of the Indian Rail- ¢. 41. 
ways Act, 1890, includes such a railway company : and 1x of 1890, 


(4) ‘‘ tolls ’’ includes duties dues, rates, rents, fees and 
charges, but do not include customs-duties levied under 
the Indian Tariff Act, 1894, octroi-duties or town-duties VIII of 1894. 
on the import of goods, or fares paid for the conveyance 
of passengers on a tramway. 


Exemptions 3. The following persons and property, namely :— 
from tolls. 
(a) all officers and soldiers of— 
(i) His Majesty’s Regular Forces, 
(ii) any local corps, or 
(iii) Imperial Service Troops, 
when on duty or on the march, 
(bo) all members of a corps of Volunteers when on duty or 
when proceeding to or returning from duty, 


(c) all officers and soldiers of the Indian Reserve Forces when 
proceeding from their place of residence on being called 
out for training or service or when proceeding back to 
their place of residence after such training or service, 


(d) all grass-cutters when employed in the service of— 


(1) His Majesty’s Regular Forces, 
(ii) any local corps, 
(iii) Imperial Service Troops, or 
(iv) any corps of Volunteers, 


(e) all other authorized followers of — 

(i) His Majesty’s Regular Forces, 

(11) any local corps, 

(iii) Imperial Service Troops, or 

(iv) any corps of Volunteers, 

when they accompany any body of such Forces, Troops or 

Volunteers or any members of such corps on the march, 
or when they are otherwise moving under the orders 
of military authority, 


(f) all members of the families of officers, soldiers or author- 
ized followers of— 


(i) His Majesty’s Regular Forces, or 
(ii) any local corps, 


when accompanying any body of troops, or any officer, 
soldier or authorized follower thereof on duty or on 
the march, 
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(g) all prisoners under military escort, 

(h) the horses and baggage, and the persons (if any) employed 
in carrying the baggage, of any persons exempted under 
any of the foregoing clauses, when such horses, bag- 
gage or persons accompany the persons 60 exempte 
under the circumstances mentioned in those clauses 
respectively, 

(i) all carriages and horses belonging to His Majesty or em- 
ployed in His Majesty’s military service and all per- 
sons in charge of or accompanying the same, when con- 
veying any such persons as hereinbefore in this section 
mentioned, or when conveying baggage or stores, or 
when returning unladen from conveying such persons, 
baggage or stores, 

(7) all carriages and horses, when moving under the orders 
of military authority for the purpose of being employed 
in Hs Majesty s military service, 

(&) all animals accompanying any body of troops which are 
intended to be slaughtered for food or kept for any 
pupae connected with the provisioning of such troops, 
an 

(2) all persons in charge of any carriage, horse or animal 
exempted under any of the foregoing clauses when 
accompanying the same under the circumstances men- 
tioned in those clauses respectively, 


shall be exempted from payment of any tolls— 


(i) on embarking or disembarking, or on being shipped 
or landed, from or upon any landing-place, or 

(ii) in passing along or over any turnpike or other 
road or bridge, or 


(iii) on being carried by means of any ferry, 


otherwise demandable by virtue of any Act, Ordinance, Regulation, 
order or direction of any legislature or other public authority in 
British India : 

Provided that nothing in this section shall exempt any boats, 
barges or other vessels employed in conveying the said persons or 
property along any canal from payment of tolls in like manner us 
other boats, barges and vessels. 


4. (1) No tolls shall be leviable by any local authority in Trolls on vessels 


respect of — 


(a) any vessel employed by the Government solely for the 
transport of troops, or 


- (6) the horses, baggage or other effects of any troops em- 
barking or disembarking at any port, or 


(c) carriages belonging to His Majesty or employed in His 
Majesty’s military service embarking or disembarking 
at any port. 


(2) In respect of all such vessels or troops, their families, their 
horses, baggage and their effects, or any such carriages as aforesaid, 
the local authority concerned shall, in addition to its duties in the 
embarkirg and disembarking of the same, perform and supply all 
such reasonable services and accommodation as may, from time to 
time, be required by the Government, and shall receive payment 


transporting 

troops and 

baggage, etc., of 
barked 


troops em 
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for all such services and accommodation on such terms and for 
such periods as may, from time to time, be determined by the Gov- 
ernment in consultation with such local authority. 


&. Any person who demands and receives any toll in contraven- 
tion of the provisions of section 3 or section 4, shall be punishable 
with fine which may extend to fifty rupees. 


G6. (1) If any owner or lessee, or any company, railway adminis- 
tration or local authority claims compensation for any loss alleged 
to have been incurred owing to the operation of this Act, the claim 
shall be submitted to the Local Government. 


(2) On receiving any such claim, the Local Government, subject 
to the control of the Governor General in Council, shall pass such 
order thereon as justice requires, and shall give all necessary direc- 
tions for the purpose of ascertaining the facts of the case and of 
assessing the compensation, if any, to be paid. 

7. (2) The Governor General in Council, and the Local Govern- 
ment with the previous sanction of the Governor General in Council, 
may make rules to carry out the purposes and objects of this Act. 


(2) In particular and without prejudice to the generality of the 
foregoing power, the Governor General in Council, or the Local Gov- 
ernment with the previous sanction of the Governor General in 
Council, may make rules providing for the form of passes to be 
given to persons or bodies of persons or in respect of property 
entitled to exemption from the payment of tolls under this Act. 


($) The power to make rules under this section is subject to the 
condition of the rules being made after previous publication. 


(4) All rules made under this section shall be published in the 
Gazette of India or in the local official Gazette, and, on such pub- 
lication, shall have effect as if enacted by this Act. 


8. The enactments specified in the schedule* are hereby repealed 
to the extent mentioned in the fourth column thereof. 


3% Not reproduced. 


RULES UNDER THE INDIAN TOLLS (ARMY) 
ACT, 1901. 

No. 1093.°*—In exercise of the powers conferred by section 7, 

sub-sections (7) and (%) of the Indian Tolls (Army) Act, 1901 (II of 


1901), the Governor General in Council is pleased to make the fol- 
lowing rules, namely :— 


Rules. 


1. Save as hereinafter otherwise provided in rule 2, where ex- 
emption from the payment of tolls igs claimed under the Indian 
Tolls (Army) Act, 1901 (II of 1901), in respect of any person or 

y of persons or any property, a pass, in the form annexed, shall 
be prosnted on the demand of the person authorised to demand the 


2. (2) No passes shall be recuired in the case of— 
(a) officers and soldiers of — 
(i) His Mojesty’s Regular Forces, 
(ii) any local corps, or 
(iii) Imperial Service Troops, 
in uniform when on duty or on the march; 


(b) members of a corps of Volunteers in uniform when on 
duty or when proceeding to or returning from duty ; 


(c) officers and soldiers of the Indian Reserve Forces in 
uniform when proceeding from their place of residence 
on being called out for training or service or when 


proreeding back to their place of residence after such 
training or service; 


(d) grass-cutters and other authorized followers of — 
(i) His Majesty’s Regular Forces, 
(ii) any local corps, 
(iii) Imperial Service Troops, or 
(iv) any corps of Volunteers, 


when they accompany any body of such Forces, Troops or 
Voiurteers or any members of such corps on the march ; 


(e) members of the families of officers, soldiers, or authorized 
followers of — 


(i) His Majesty’s Regular Forces, or 
(ii) any local corps, 


when accompanying any body of troops, on duty or on the 
march ; 
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(f) prisoners under military escort in uniform ; 


(y) the horses and baggage, and the persons (if any) employed 
in carrying the baggage, of any persons specified in 
any of the foregoing clauses, when such horses, 
baggage or persons accompany the persons so specified 
under the circumstances mentioned in those clauses, 


respectively ; 


(4) carriages and horses belonging to His Majesty or employed 
in His Majesty’s military service and all persons in 
charge of or accompanying the same, when conveying 
any such persons as hereinbefore in this rule mentioned, 
or when conveying baggage or stores; 

(i) animals accompanying any body of troops which are in- 
tended to be slaughtered for food or kept for any pur- 
pose connected with the provisioning of such troops; or 


(j) persons ic charge of any carriage, horse or animal exempted 


under any of the foregoing clauses when mae rar es 
the same under the circumstances mentioned in those 


clauses respectively. 


(2) No passes shall be required in the case of officers of His 
Majesty’s Regular Forces or of any local corps or of any Imperial 
Service Troops, when travelling on duty, though not in uniform : 

Provided that the officer so travelling shall furnish in writing 
to the person authorized to demand toll his name, rank and the 
nature of the duty on which he is engaged. 

3. (7) Save as hereinafter provided in sub-rule (2) every pass 
shall be signed by the Commanding Officer of the regiment, corps, 
or detachment concerned, or by a station staff officer. 

(2) In the case of members of a corps of volunteers, or of officers 
and soldiers of the Indian Reserve Forces, every pass shall be signed, 
in a Presidency-town, by the Commissioner of Police, and, else- 
where, by the District Magistrate, or by such officer as the District 
Magistrate may authorize in this behalf. 


Form or Pass. 


[Issued under the Indian Tolls (Army) Act, 1901 (II of 1901).]} 


This pass is issued subject to the rules on the reverse in respect 
of the persons and property specified in the annexed schedule, and 
exempt from the payment of tolls on the occasion of— 


Embarking or being shipped at-————————_________ 

Disembarking or being landed af—————_______ 

Proceeding from——————_—_~——_to—____—___ — 
It will remain in force from up to the———_-___190 
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Schedule. 


Number. Name of Corps. Remarks. 


PART I. 
PERSONS. 

0 fficers é 

Soldiers ‘ ‘ P ‘ 


Members of Volunteer Corps . 


Grass-cutters employei in 
service of troops or vulun- 
teers. 


Authorized followers of troops 
or volunteers. 


Members of families of officers, | 
soldiers or authorizei fol- 
lowers. 


Persons in charge of horses, 
carriages, slaughter animals 
and baggage. 


Prisoners é . ‘ : 


PART IL. 


PROPERTY. 
Horses as defined in the Act * 


Carriages. . . - 
Slaughter animals. 


* “Horse” includes a mule and any beast of whatever description 
she in used for burden or draught or for carrying persons. Section 2, 
clause (c). 

(Sd.) 


Commanding Officer of 
Station Staff Officer at 
District Magistrate at 
Officer authorized by District Magistrate at 


Commissioner of Police at 
Place-——______—_—_. 


Date———____—. 


Endorsement. 
[Here enter rule3 1 to 3.] 


ACT No. IV or 1909. 


The Whipping Act, 1909. 


An Act to consolidate and amend the law relating to the 
punishment of whipping. 
WHEREAS it is expedient to consolidate and amend the law re- 


| aacing to the punishment of whipping; It is hereby enacted as fol- 
ows :— 


| 1. (1) This Act may be called the Whipping Act, 1909; and —Short title 


(2) It extends to the whole of British India, inclusive of British “ee 
Baluchistan and the Santhal Parganas. 


2. In addition to the punishments described in section 53 of the Whip ing 


oy Indian Penal Code, offenders are also liable to the punishment of ® sihimenks 
whipping. escribed 
in Act XLV 
of 1960. 


3. Whoever commits any of the following offences, namely :— Offences 
(a) theft, as defined in section 378 of the Indian Penal Code with 
other than theft by a clerk or servant of property in hipe a 


possession of his master ; oth 


or 
(bo) theft in a building, tent or vessel, as defined in section PUichment, 
380 of the said Code: 


(c) theft after preparation for causing death or hurt, as 
defined in section 382 of the said Code; 

(d) lurking house-trespass or house-breaking, as defined in 
sections 443 and 445 of the said Code, in order to the 
committing of any offence punishable with whipping 
under this section; 

(e) lurking house-trespass by night, or house-breaking by 
night, as defined in sections 444 and 446 of the said 
Code, in order to the committing of any offence punish- 
able with whipping under this section ; 


may be punished with whipping in lieu of any punishment to which 
he may for such offence be liable under the said Code. 


4. Whoever— Offences ‘ 
XLV (a) abets, commits or attempts to commit, rape, as defined-in with 
1880. section 375 of the Indian Penal Code; nigel ‘ 


(6) compels, or induces any person by fear of bodily injury, or !n addi- 
rages oe to an unnatural offence as defined in section peels 
377 of the said Code; punishment. 
(c) voluntarily causes hurt in committing or attempting to 
commit robbery, as defined in section 390 of the said 
Code ; 
(d) commits dacoity as defined in section 391 of the said Code; 
may be punished with whipping in lieu of or in addition to any 
other ishment to which he may for such offence, abetment or 


attempt be liable under the said Code, 3 
F 


Javenile 
offenders 
hen 


w 
ishable 

ri 

whipping. 


provisi 

sion 

a8 to 

punishment 

with whip- 
ing in 


ntier 
districts. 


Amendment 
of section 
pa Act V, 


Repeals. 
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&. Any juvenile offender who abets, commits or attempts to 
commit,— 


(a) any offence punishable under the Indian Penal Code, ex- 
cept offences speaified in Chapter VI and in sections 
153A and 505 of that Code and offences punishable 
with death, or 


(b) any offence punishable under any other law with imprison- 
ment, which the Governor General in Council may, by 
i in the Gazette of India, specify in this 


may be punished with whipping in lieu of any other punishment to 
which he may for such offence, abetment or attempt be liable. 

Explanation.—In this section the expression ‘‘ juvenile offender ’” 
means an offender whom the Court, after making such enquiry (if 
any) as may be deemed arin t shall find to be under sixteen 
years of age, the finding of the Court in all cases being final and 
conclusive. 

G. Whenever any Local Government has, by notification in the 
official Gazette, declared the provisions of this section to be in force 
in any frontier district or any wild tract of country within the 
jurisdiction of such Local Government, any person who in such 
district or tract of country after such notification as aforesaid com- 
mits any offence punishable under the Indian Penal Code with 
imprisonment for three years or upwards, may be punished with 
whipping in lieu of any other punishment, to which he may be liable 
under the said Code. 

7. To section 392, sub-section (2), of the Code of Criminal Pro- 


cedure, 1898, the words ‘‘ and in the case of a person under sixteen V of 1898. 


years of age, it shall not exceed fifteen stripes ’’ shall be added. 
S. The enactments mentioned in the schedule“® are hereby re- 


pealed to the extent specified in the fourth column thereof. 


# Not reproduced. 


Parr IV. 


NOTIFICATIONS AND WARRANTS ISSUED 
UNDER THE INDIAN ARMY ACT. 


NOTIFICATIONS. 
No. I.—CoMMENCEMENT OF THE ACT. 


(Army Department ey 909, dated 3rd November 


In exercise of the powers conferred by section 1, sub-sec- 
tion (2), of the Indian Army Act, 1911 (VIII of 1911), the 
Governor General in Council is pleased to appoint the 1st January 
1912 as the date on which the said Act shall come into force. 


No. IJ].—Frontmr Posts. 


(Army Department ne No. 910, dated 8rd November 


In pursuance of section 2, sub-section (1), clause (c), and of 
section 22, sub-section (1) of the Indian Army Act, 1911 (VIII 
of 1911), the Governor General in Council is pleased to specify 
the following places to be frontier posts for the purposes of the 
said sections :— 


Ist (Peshawar) Division. 
Shab-kadr. 
Abazai. 
Jamrud. 
Dargai. 
Malakand. 
' Chakdara. 
Chitral. 
Drosh. 
Mada Glash. 


4th (Quetta) Division. 


Sibi. 

The Fort of Pishin. 
Fort Sandeman. 
New Chaman. 
Murgha. 

Mir Ali Khel. 
Gumbaz. 

Manzai. 

Robat. 
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8th (Lucknow) Division. 

Baksa Duar. 
Sadiya. 

Manipur. 

Kohima. 

Gantok. 

Gyantse. 

Yatung. 


Derajat Brigade. 


Jandola. 
Zam. 
Drazinda. 
Tank Post. 
Jatta. 


Kohat Brigade. 
Fort Lockhart. 
Hangu. 

Thal. 


No. IJI.—Inpian Anmy Act RULES. 
{Army Department See ea 911, dated 3rd November 


In exercise of the powers conferred by section 113 of the 
Indian Army Act, 1911 (VIII of 1911), the Governor General in 
Council is pleased to make the following Rules for the purpose of 
carrying into effect the provisions of the said Act :— 


All notifications issued under the Indian Articles of War (Act 
V of 1869) are cancelled, with effect from the date on which the 
Indian Army Act, 1911 (VIII of 1911), is brought into force. 


[Then follow the Rules as given in Part II of this Manual, 
but without notes.] 


WARRANTS, 
A-2,* 
Warrant for convening and confirming General Courts- 
Martial under the Indian Army Act. 


To 


Tae OFFICER, Ncr BEING UNDER THE RANK OF A FIELD 
OFFICER, COMMANDING rue} 


In pursuance of the provisions of the Indian Army Act, I do 
hereby empower you, or the Officer on whom your command 





* Warrants in India are issued in two series, A-1, B-1, etc,, and A-2, B-3, etc., the 
former confer powers under the (British) Army Act, the latter under the Indian 


Army Act. 
t This warrant is issued bythe Commander-in-Chief in India to officers commandin 
armics, divisions and independent brigades in India and to officers commanding coloni 
sons where Indian troope are stationed. In the case ot colonial garrisons, the 
ird paragraph of the warrant is omitted. 
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may devolve during your absence, not under the rank of Field 
Officer, from time to time, as occasion may require, to convene 
General Courts-Martial for the trial, in accordance with the said 
Act and the Rules made thereunder, of any person under your 
command who is subject to Indian Military Law and is charged 
with any offence mentioned in the said Act, and is liable to be 
tried by a General Court-Martial. 


And I do hereby empower you, or the Officer on whom your 
command may devolve during your absence, not under the rank 
of Field Officer, to receive the proceedings of such Courts. 
Martial, and confirm the findings and sentences thereof, and to 
exercise, as respects these Courts and the persons tried by them, 
the powers created by the said Act in the confirming Officer, in 


such manner as may be best for the good of His Majesty’s 
Service. 


Provided always that if by the sentence of any General 
Court-Martial a Commissioned Officer has been sentenced to 
suffer Death, Transportation or Imprisonment, or to be dis- 
missed from the Service, you shall in such case, as also in the 
case of any other General Court-Martial in which you shall 
think fit so to do, withhold confirmation and transmit the pro- 
ceedings to me. 


And for so doing, this shall be, as well to you as to all others 
whom it may concern, a sufficient warrant. 
Given under my hand at————this———_—-day of 
19 . 
-~General, 
Commander-in-Chief in India. 


Military Secretary. 


B-2, 


Warrant for convening and confirming District Courts- 
Martial under the Indian Army Act. 


To 
THe OFFICER, Nort BEING UNDER THE RANK OF A FIELD 
OFFICER, COMMANDING rxae* —————______—_ 
BRIGADE. 


Whereas I have power to convene General Courts-Martial 
under the Indian Armv Act, and whereas under that Act, any 
Officer having power to convene General Courts-Martial may 
empower any Officer to convene a District Court-Martial for the 
trial under that Act of any person under the command of such 
last-mentioned Officer who is subject to Indian Military Law. 


* This warrant is issued to ordinary brigade commanders in India by the officer 
commanding the division concerned. here the headquarters of more than one 
brigade are situgted at the same station a similar warrant is held by the officer com- 
manding the station as a whole. 
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By virtue of the said Act I do hereby empower you, or the 
Officer on whom your command may devolve during your 
absence, not under the rank of Field Officer, from time to time, 
as occasion may require, to convene District Courts-Martial for 
the trial, in accordance with the said Act and the Rules made 
thereunder, of any person under your command, who is subject 
to Indian Mili Law and is charged with any offence men- 
tioned in the said Act, and is liable to be tried by a District 
Court-Martial. 

And I do hereby empower you, or the Officer on whom your 
command may devolve during your sbsence, not under the rank 
of Field Officer, to receive the proceedings of such Courts- 
Martial, and confirm the findings and sentences thereof, and to 
exercise, as respects these Courts and the persons tried by them, 
the powers created by the said Act in the confirming Officer, in 
such manner as may be best for the good of His Majesty's 
Service. 

And for so doing, this shall be, as well to you as to all others 
whom it may concern, a sufficient warrant. 


Given under my hand at———this————-day of 
19 . 


(Signature of Officer having power 
to convene General Courts-Martial.) 


(Signature of Staff Officer.) 


C-2, 


Warrant for convening and confirming District Courts- 
Martial under the Indian Army Act. 


To 
Tue OFFICER, Not BEING UNDER THE RANK OF A FIELD 
OFFICER, COMMANDING ar*¥———__—_____, 


Whereas I have power to convene General Courts-Martial 
under the Indian Army Act, and whereas under that Act, any 
Officer having power to convene General Courts-Martial may 
empower any Officer to convene a District Court-Martial for the 
trial under that Act of any person under the command of such 
last-mentioned Officer who is subject to Indian Military Law. 


By virtue of the said Act I do hereby empower you, or the 
Officer on whom your command may devolve during your 
absence, not under the rank of Field Officer, from time to time, 
as occasion may require, to convene District Courts-Martial for 
the trial, in accordance with the said Act and the Rules made 


i a rete er 
* This warrant is issued to officers commanding at | t 
officer commanding the division concerned, g at important stations, by the 
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thereunder, of any person under your command, who is subject 


to Indian Mili w and is charged with any offence men- 
tioned in the said Act, and is liable to be tried by a District 
Court-Martial. 


And I do hereby empower you, or the Officer on whom your 
command may devolve during your absence, not under the rank 
of Field Officer, to receive the proceedings of such Courts- 
Martial, and confirm the findings and sentences thereof, and to 
exercise, as respects these Courts and the persons tried by them, 
the powers created by the said Act in the confirming Officer, in 
such manner as may be best for the good of His Majesty’s 
Service. 

Provided always that in the case of any District Court- 
Martial held for the trial of a Warrant Officer, as also in the case 
of any other District Court-Martial in which you shall think fit 
so to do, you shall withhold confirmation and transmit the pro- 

e me 
ceedings 0 ine Oiicar Commanding the —  Bnigade. a 

And for so doing, this shall be, as well to you as to all others 

whom it may concern, a sufficient warrant. 


Given under my hand at————this————day of 
19. 





(Signature of Officer having power 
to convene General Courts-Martial.) 


(Signature of Staff Officer.) 


D-2, 


Warrant for convening District Courts-Martial under 
the Indian Army Act. 


To 


THe OFFICER, Not BEING UNDER THE RANK OF A CAPTAIN, 
COMMANDING at*—————___—__-. 


Whereas I have power to convene General Courts-Martial 
under the Indian Army Act, and whereas under that Act, any 
Officer having power to convene General Courts-Martial may 
empower any Officer to convene a District Court-Martial for the 
trial under that Act of any person under the command of such 
last-mentioned Officer who is subject to Indian Military Law. 


By virtue of the said Act I do hereby empower you, or the 
Officer on whom your command may devolve during your 
absence, not under the rank of Oaptain, from time to time, 
as occasion may require, to convene District Courts-Martial for 


* This warrant is issued to officers commanding st small stations, by the officer 
commanding the division concerned. 
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the trial, in accordance with the said Act and the Rules made 
thereunder, of any person under your command, who is subject 
to Indian Military Law and is charged with any offence men- 
tioned in the said Act, and is liable to be tried by a District 
Court-Martial. 

Provided always that the power granted in this Warrant 
is only to be exercised in respect of accused persons whose 
trial has been ordered from Army MHead-Quarters or by 





the Officer Commanding the = ~*~ SBrigade. 
And for so doing, this shall be, as well to you as to all others 
whom it may concern, a sufficient warrant. 
Given under my hand at———_this—_—_——-day of 


(Signature of Officer having power 
to convene General Courts-Martial.) 


(Signature of Staff Officer.) 
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Abandoning garrison, etc., and punishment for . » All, 112, 254 
Abetment. 
Definition of . ‘ . 125 
Of offences under Indian Penal “Code ‘ 12, 266, 336-339, 340 
Of offences under Indian Army Act and punishment for ; 125, 266 
Absence without leave. 
Camp from, after retreat-beating  . : : . 116, 117, 258 
Cantonment or lines from, after tattoo  . . 116, 117, 258 
Conviction for, on charge of attempting to desert e . 148, 204 
» on charge of desertion ° ; . . 148, 204 


Court of Inquiry on : : : : : . 156, 247 
“Day” what constitutes a ‘ ; . , . 182, 133 
Duty from, for 60 days = ‘ ; . . . 186, 247 
Forms of charges . ‘ Q : ‘ ° ; 257, 258 
Offence of . ; ; . 116, 11%, te 
Particular service to avoid, is desertion . ° 


Penal deductions of pay and allowances for E . 131, 182, 133 
Person two miles or upwards from camp, without proper 

authority . ° . 116,117, or 
Reference by accused to Government Officer on tmal for 
arena of deductions from pey and allowances for, by 


® e e ° e e * ® 133, 250 , 
Accident. 
In doing a lawful act, not an offence : . ° ; 330 
Accomplice. 


Evidence of . ; : . ; ‘ ;: ‘ 34, 51, 407 
Accoutrements. 


Exemptions of, from attachment . : . . ° 154 
Accusation. 

Fale, making . . «© «© «©  « + 481, 122, 262° 
Accused. 


Absence of, trial cannot proceed in . . ‘ . : 216 
Address by, at court-martial . o 23, 24, 26, 200, 201, 205, 229, 297 
Admission by . , . ; ° 34, 45 
Amenability of, to jurisdiction of court : « 16, 28, 188, 195, 196 


i » +o military law ‘ ; . ‘ . 188 

» totrial . , . 195, 196, 197, 198 

Appearance of, at general or district court-martial 23, Br 189 
» atsummary court-martial . 9, 226 


Arraignment of , . - 19, 28, ‘185, 194, 918, 227, 943, 288- 
of, at summary court-martial . - 887, 802, 303 
in of, at summary general court-martial . . 243 
‘ of, officer not to be added to court after . ‘ 217 
‘s of, persons who usually carry out . ° ° 19g 
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Accused—conid. 
Cannot object to court collectively . 189 
» object to Judge Advocate, Prosecutor or Superintend- 
ing Officer : ; 189 


Challenge of members of court by 139, 140, 189, 190, 242, 243, 287, 288 
Character . . 20, 43, 44, 145, 146, "200, 201, 205, 206, 229, 230 

» of, evidence as to, at Summary Court-Martial 43, 146, 229 
Character of, evidence a3 to, when admissible ‘ 43, 145, 146, 388 


$3 of, to be considered by Convening Officer . : 21 
a of, witnesses in favour of, when to be called . . 205, 229 
Charge (q. ».) 
Commanding Officer of, disqualified from serving on court- 
martial e e . e @ e 187 
Confession by, Involuntary . . ‘ , . ‘ 85 
» Voluntary . 35 
Confinement or arrest of, pending trial by court-martial : 17 
Counsel for . ‘ : ; « 222, 223 
» to, cannot object ° : . . ° ‘ 2. 
Court-martial, class of, by which tried ; : ; ; 17 
Court-martial, Members, right to listof . ° ; - 182, 188 
Cross-examination of prosecutor by . ° . . . 200 
[ 205, 243 
os of witnesses by . 16, 20, 23, 26, 88, 142, 176, 199 
» of witnesses by, at taking of summary of 


evidence r) ° e e . e 176, 178 
Custody of, at court-martial . . . 23 
Defence by, latitude allowed . ° ° "24, 201, 212, 213, 229 


- by, preparation of . : 189-185 

a when accused calls witnesses to facts of case . . 24, 201 

‘ when no witnesses to facts are called by ; 24, 200, 201 

Duty of Prosecutor to . ° ° ‘ 28, 201, 211, 212 

Evidence, cannot give . ° . - 201, 229 

» must justify trial of ° 21 

>» On murder trial as to disposition of, inadmissible : 33 

Examination of witness by . « 235, 236 

Friend of, a aaa to be provided at court-martial ‘i 

or . ° . ; 2 

» at court-martial : ‘ . 22, 28, 102, 201, 222, 231 

Identification of . ° 205, 206 

Tllness of, at court-martial, procedure on . - 185, 216, 217 
Insanity, by reason of, unfit to be tried, Court to find the 

fact specially ° . 194, 237, 237, 288 

J udge-Advocate, opinion of, entitled to. 225 


Legal Adviser of, at court-martial ° - 22, ‘98, 182, 201, 222, 231 


May claim separate trial on each charge . . . . 218, 216 
Mistake in name or description of . . , ; 194, 19%, 227 
Notice to, of charge before arraignment . . 182, 188 
Objection by, tocharge . : ° ° ‘ 183, 194, 227, 289 

to Interpreter by . ; 919, 226, 288 


“Objections to members of court-martial "98, 139, 140, 186, 189, 190, 
218, 219, 242, 248, 287, 288 

to members of summary general ere ‘ 242 
Objection to Shorthand writer by . ‘ 219 
Opportunity for preparation of defence to be allowed . ‘ 182 
Plea, General, “ Guilty ” or “ Not Guilty,” of . - 196, 197, 228 
» in bar of trial by e e Py 40, 195, 196, 197, 198, 228 
s in bar of trial by, form of ° 289, 290 
-» of “Guilty” by . - 19,20, 23, 45, 196, 197, 198, 199, 248 
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Accused—conid. . 
Plea of “ Guilty,’ by, at summary court-martial, form of 
proceedings on ° ‘ ° . . : 303 
. © Guilty ” by, form of Prete on, . : . 290, 291 
“ Guilty ” by, procedure on - 198, 199, 298, 229 


. “Not Guilty * by, . "20, 28, 196, 197, 199, 200, 201, 243 
“ Not Guilty ” by. at summary court-martial, form 


of proceedings on . ° 308—3805 

. “Not Guilty ” by, procedure on . - 20, "23, 199- 201, 229 

.. © Not Guilty ” by, form of proceedingson . 291-296 

to jurisdiction of Court, by . © «. 195, 196, 228, 243 

.. 39 jurisdiction of Court by, form of . F : : 289 
Preparation of defence by ‘ ; 22, 182-185 


Presence during investigation by C.O0. . =. + 16, 176,177 
Presumed to be innocent until proved guilty ° .° 24 
Previous conviction, etc, of how tobe proved . : 206 
Proceedings of court-martial to bein presence of ; 216, 231, 244 


Proof, Burden of (See Evidence) : ‘ . ‘ ove 

» Burden of, when it lies on . : "49, 50, 65 
Questions by, to ‘witnesses at taking of Summary ‘of Evidence 178 
Reference by, to Government Officer on trial for desertion, 

absence without leave, etc. . . ‘ 145 
Release of . : . 21, 5l, 185, 195, 234 

‘i of, without prejudice to rearrest 234 


Remand, for trial by court-martial . |. 17, 18, 21,176, 178, 179 
‘3 of, for trial by court-martial, summary of atts to 


be made out in every caseof =. 177 
Re-trial of . e e e e ° 136 
,» of, on loss of proceedings - ws 238 
Right of, to claim separate trial on each charge , ‘ . 213, 215 
»» Of, td claim trial by British Officers . . . 134, 179 
» of, to consult Judge Advocate on questions of law ; 182 

» of, to forward interrogatories in writing in case in 
which a commission is issued ; ‘ . 142, 148 


»» Of, ta list of members of court- martial ? s . 182, 188 
Several, tobe tried separately, procedure at trial . ‘ ‘ 219 
»» trial of, by summary court-martial ‘ ‘ : 227 
trial of by summary general court-martial .  - 242 
Statement by, at investigation before C. O. ro ; 176 
‘3 by, at summary general court-martial . 243 
» by, at.taking of summary of evidence . 16, 177, 178, 186 
» by, before summary court-martial 20 
‘i. by, before Commanding Officer, admissibility of, at 
trial ° 
ws by, defended by Counsel or ‘Officer, rules as to . 2264 
” by, in mitigation of punishment . 20, 28, 198, 199, 229 

» by, in mitigation of punishment, form of . - 290, 29 
» by, in reference to the charge . »—, 198, 199, 229 
‘“ by, not on oath, at court-martial . bl 

Pr of, in summary of evidence to be read to the court 

as evidence . 8 186 
Summary of evidence hg be taken down in presence of . 16, 176-178 
to be given copy of, in rompliceies ease |=17, 179 


= et court to try several ‘ ‘ . 218, 219 

Trial (q.0 

Warning of, for trial by a . ‘ 19, 22, 182, 183 
Where to be tried , ‘ ; pe, : ; 136 

Acquittal. 


Civil court by, minor punishment cannot be awarded after . 18 
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Acquittal—contd. 
Court-martial by, no reflection on convening officer ‘ 24 
Court-martial or criminal court by, bars, second trial for same 

offence (See also Trial) . ‘ « 136, 197, 198 
Finding of, may be reversed by court on revision . 
Ps of, requires aria under — Military 


F 


Law , ‘ ‘ . 24, 146 
Form of r e ° ° 208 
Honourable, Finding of, when correct . ‘ . 203 
Procedure on . ° ‘ ‘ - 205, 280° 
Subsidiary order in case of, form of ° ; ° ; 311 


Active Service. 
Corporal punishment for offences on 
Counsel at courts-martial on, restrictions as to 


60, 126, 127, 129, 130 
222 


Court-martial, summary general, rules as to ‘ - 25, 26, 134 
Definition of ‘ ‘ ‘ . 104, 105 
Evidence of prosecutor on, how to be given ° ‘ 200 
Failure to rejoin when corps is ordered on, ‘ 116, 117, 258 
Offences, civil, on . 59, 118, 125, 126, 127, 129, 130 
Officer Commanding Forces i in the field can reduce N. C. 0. ee 
on e e ° e e ° 9) 
Persons subject to I. A. A. on ‘ ; 101 


Power of Provost Marshal to inflict corporal punishment on 10, 110 
Punishment of certain Native followers on : ‘ . 109, 110 
Reduction of N. C. O. on ; 250° 


Summary general courts-martial on, " officers empowered to 


convene . ‘7 ‘ ‘ ° ° 134 
Adjournment (See Court Martial). 
Admissions and Confessions (See also Evidence) . ° 34-87 
Adultery ° e ° e e e ® @ 72, 863, 364 
Affairs of State. 

Definition of . e ° e e 14% 


Affirmations (See Oath or Affirmation). 


Committing an e e @ e @ e q e 72, 342 
Alarm. 


aeaaie ae! creating, in time of peace ° : ; e 118, 265 
‘ in time of war . ° 111, 112, 255 
Allowance. 
Obtaining, by false statement . © @ 0 0122, 262 
Allowances (See Pay and Allowances). 
Amending Act, 1891. 


Repeal of portions relating to I. A. W. ° ‘ ° L 157 
Ammunition. 

Dishonest misappropriation of, 7 . . « 117, 118, 258 

Furnishing falee return of, : , 122, 263 

Making away with, losing by neglect or - wilfully i injuring 121, 261, 262 
Animal. 

Exemption of, from attachment : ° : e : 154 

llltreating, killing or making away with . . e . 121, 261 
Annoyance. 

Offence of e e e e e e @ e e 867 
Appeal. 

Sentence of po-va  td etc., oo period a which 

to be made : : ° é ° 172 

Apprehension. 


Resistance to e e e ° e e e e @ 72, 73. 
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Casting away, in presence of an enemy e » 111, 112, 254 
Collecting, with intention of waging war ae the Queen . $40 
Collective responsibility for lossof . & 10, iar 245 
Dishonest misappropriation of . ° : . 117, 258 


Exemption of, from attachment . : ° ‘ ; 154 
Furnishing false return of, and punishment for . . . 122, 263 
Making away with, losing by neglect or wilfully injuring 121, 261, 262 


Army. : 

Definition of . ® ° 

Army Act. 

Offences in relation to courts-martial by persons subject to 128, 240, 241 

Army and Navy. 

Offences relating to ‘ 

Army Regulations, India, Volume I. 
Penal deductions shown i in ; ; 132 
Persons in military custody subsisted under regulations, i in. 132 

Army Regulations, India, Volume II. 

Fines awardable as minor punishments specified in . . 132 
Minor punishments specified in . ‘ ; ° » 9, 18, 109, 182 


e e e e ° e 104 


« 78, 340, 341 


Arraignment. 

Accused of : 19, 28, 185, 194, 213, 227, 248 
6 of, at summary " court-martial ‘ P 907 
is of, at summary general court-martial ‘: ‘ ~ 243 
5 of, form of 288-290, 302, 808 


si of, officer not to be added to court after ‘ ‘ ° 217 
of, persons who usually carry out . . ° . 194 
Charge, accused to be informed of, Penne : ‘ : . 182, 183 
Meaning of . e : . - 182, 188 
Officer cannot be added to court after 217 
Separate, where two persons are tried together for same offence 194, 227 
Arrest. 
Civil or Revenue process under, members, etc., of court-martial 
exempt from . . ° ° : , . ° ° 153 
Close, meaning of ; ; 15 
Debt for, exemption of persons subject to I. A, A. from ‘ 153, 154 
Deserter of 


» 155, 156 
Military Authorities, b by, of person subject to 1 AA. . 156 
M Pe saae (q. © 
N.C. O. (g. ©). 
Offender i in close, not to bear arms except by order of C.0, 15 
.s in close, not to perform military duty F : : 15 
Officer (¢. +.). 
Open, meaning of . * , 15 
Persons in poesession of any cash stores, etc. 15 
Persons subject to Military Law as N. Os., W. Os. and N. O. Os. 
may be placedin_ . - 14,15 
Procedure after, on charge ‘of certain ‘offences under Indian 
Official Secrets Act, 1889 . ° . . . 419, 420 
Rules as to ° ° e . * . 14,15,17 
Warrant Officers (¢. ®. ) 
Articles of War 9 Indian . ® ® t ® e e 6 2 
Assault. 
Definition of 


66, 67, 118, 351 
. 67,114 
a ge ee 114 


Difference between, and * use of criminal force ” 
Example of ; . . 


416 
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Assault—coxitd. 
Indecent Py e e e e 
Offences of . 


° 65 
: . 360—353 
Private defence against deadly, right of 336 


Superior officer, on ° e e ; : 114, 256 
Assault and Criminal Force ., ° ; : 73, 74 
Assembly. 


Unlawful (see Unlawful Assembly). 
Assisting the Enemy, ® r e ry e e 111, 112, 25£ 


Attachment. e 

Property exempted from ° ‘ ° : . : 154 
Attempts to commit offences. ° ; ; . 4, 367 
Attestation (see also ** Enrolment ”). 

Affirmation or oath at, form of : ° ; - 169—171 


» or oath to be administered on . - - 106, 169-—171 
Attested person can, as a rule, only be cae discharged by 


higher military authorities ° ‘ 106 
Attested persons only are eligible sh non-commissioned rank 8, 104, 106 
Definition e ° . . 8 
Entry in enrolment paper of : 106 
Mode of, and officer before whom it shall take Place " 106, 170, 171 
Non-combatants to be attested ° ‘ : 169 
Oath or affirmation on, how administered F : ‘ 170,171 
Persons to whom restricted . : ; ; ; - 8, 106, 169 
Privileges conferred by ‘ , . - &, 106 
Separate attestation document not required ° : ° . 8 

Attested Person. 

Dismissal or discharge of, when requiring approval . . 848 
Attesting Officers ‘ ° ‘: . ° : : 106, 170 
Attorney. 

Power of, exempt from fees . : ° . ° ° ° §8 

B 
Band. 
Dishonest receipt of property of . ° ° . ¢ 118, 259 


Theft of property of ‘ ‘ ° ° « 118, 259 
Wilfully injuring property of . 2 . ‘ e « 121, 262 


Bazar. 
Appearing without authority armed in, ° ; ° o 124, 265 


Je 
Right of private defence of, and property ° . 334 
Breach of Trust (See Criminal Breach of Trust) 


Bribe. 
Taking, for procuring promotion , . 2 ° « 124, 265 
Brigade. 

Definition of . e ° e ° . r e e 104 
British India. 

Civil offences committed outside, how to be dealé with . 118, 125, 126 

Meaning of term . 126, 322 

Offences in relation to courts-martial by civilian when court 

is outside, procedure on ° ° . 

Offences punishable by whipping under law of. : « 129, 130 

Table of places in andoutof . ‘ e ° ‘ ° 126 
British Officer. 

Accused, right of, to claim trial by . . ;. . . 134, 179 

Definition of . ° ° 103 

Summary courts-martial-can only be held by ‘ ‘ ° 13 
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C 
Camp. 
Absence from, after retreat beating . ° ‘ « 116, 117, 258 
Appearing without authority armed in ° , ° 124, 265 
Being without authority two miles distant from . « 116, 117, 258 
Using criminal force to persons bringing supplies to . 111, 118, 255 
Cantonment. 
Absence from, after tattoo é ° ‘ « 116, 117, 258 
Appearing without authority armed in . ° : 124, 265 
Carriage. 
Exacting, without proper authority . ; ; - 120, 121, 261 


Casting away arms in presence of an enemy . . All, 112, 254 
Cat. 
Regulation, pony of ° ° . . . 245 
Causing hurt a « 118, 119, 260, 266 
Voluntarily, intent i is essence of offence of : ° ‘ 119 
Certificate. 
Discharge ° . - 108, 171 
Discharge, how to ‘be furnished to person dismissed or 
discharged . . 171 
Challenge of Members of Court (see Courts-martial, Challenge). 
Character. 
Bad, ot accused irrelevant unless evidence of good character 
has been given + . , ° ‘ . 43, 388 
Bad, previous conviction as evidence of , ° . 43 
Effect of evidence asto F : , ° ~ 43, 44 
Evidence as to, at trial. . ‘ - 43, 388 
6 as to, court always to ‘take 2 ‘ 205 


as to, how to be given, on conviction . + 205, 206 
of, after conviction . 48, 145, 146, on wide 229, 230, 243 


33 
39 


Good, of accused always relevant ‘ ‘ « 48, 388 
Includes, “ reputation” and “ disposition ” . ° ° 48 
Witness in favour of accused, when to be called ‘ « 205, 229 
Charge. 
Accused may claim separate trial on each charge . ° « 213, 215 
» must be present during investigation of ‘ « 176, 177 
» ‘must understand . ‘ . ° - 19, 182, 188 
Address by accused in reference to. 238 
Alternative, accused not to be allowed to pad guilty ” to 
lesser charge in . . ° 199 
Alternative, confirmation of finding on . ° ‘ - 209, 210 
‘ conviction on oneonly . 199 
3 Finding of ‘‘ Not Guilty ” when to be recorded » 208, 204 
‘3 when usually to be framed ‘ . 144 
Amendment of ° ; 186, 194, 195, 227, 228 
‘s of, at summar: court-martial a . » 227, 228 
Charge sheet, amendment o ° ° ° . ° « 194, 195 
- » attached to proceedings ‘ ‘ ; ; 227 
Bs » commencement of, form of . . . ' 253 
. x» commencement of, ° ; ; ° » 180, 253 
a x. contents of ° . 180, 181 
na » copy of, to be given to accused before arraign- 
ment P ° : ; . 182, 183 


court, laying before : ; . ‘ 286 
diaposal of, by convening officer. 17, 18, 155, 186 
may contain one charge or several charges ° 179 


33 39 
t 2 
39 »” 
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‘Charge—conid. 
Charge sheet, sa for trial inscribed by ens officer 
‘ . 18, 22, 227 
” ” ee charged, description of : . 180 
” » procedure when charges eases in more than 
one e e e ° e 23, 218—~215 
repea’ed instances of same Aesoription of au 
may be included in the same 215 
separate, charges when to be contained in . 213, 214, 215 
offences of different descriptions should 
be included in ° . : - 215 
‘5 1” 8 order of trial in case of . ; - 218, 215 
99 99 ” procedure in case of e . 2138, 214, 231 


ry) a9 signing of . 
statement in, showing that person is subject to 


39 FY 


93 9? 

Military Law . . . ; 180 
2 PY) to be in English e ° e e 220 
‘ + » signed by C. O. of accused - : 812 

- ee » Yead and se aa to accused, before 
trial e e e e e 182, 188 
» to whom sent by annivening Officer . 17, 18, 185, 186 
a » validity of . ° . 181, 182 

ie » when to be forwarded with application for 
court-martial . ; a 18, 21 
bs » where to be inserted in proceedings - + 8 313 
-Civil offence, for, essence of offence to be expressed. : ‘ 181 
e » how to be framed . 4 ji ‘ ; 266 
Contents of . , : 180 
Convening officer, responsibility of, for correctness of . ‘ 17 
Damage, particulars of, to be stated in . ‘ : - 180, 181 
Desertion, for, time important element in 117 
Dismissal of, by C. O. ; : ° . 16,176 
"Disposal of, by C. O. ; ‘ ‘ 176, 177, 178, 179 
Each, to state one offence only . , 180 
Forms of 68, hate '958—967 
note as to use of : : ; « 268, 269 
Good and bad, examples of . , ‘ 181 

How to be disposed of, if C. O. soialiers it should: be proceed- 
ed with 7 : : ; . « 176—178, 179 
‘Illustrations of ° j « 267, 270-—-284. 


Indian Official Secrets Act, under, procedure | on arrest for » 419, 420 
Informality or defect in, to be pointed out by Judge Advo- 
cate 


225 
Insubordinate language, for, should specify conduct or language 
alleged to be insubordinate . a 115 
er er a if committed on duty to be specified ‘in partiou- 
of 119 
‘Investigation of, before trial, Commanding Officer’s duties 
in relation to , - 16,16, 175—179 
Investigation of, against person subject tol A. A. by proper 
military authority ° ‘ - 186, 175, 176 
“Making away with,” ~~ when to be preferred ; . . 121 
Meaning of _. 4 ; e ‘ 179 
Minor offences, for, when may be dropped ° ° oe - 22, 216 
Misappropriation, each instance of, to be in separate . ° 118 
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Charge—coxcld. 
Mistake in name or description of — _— . . 181, 182 
Objection to, by accused . . aie 194, 227 
os by accused, form of 289 
Offence, if ‘hot civil offence, to be stated i in words of the "Act ; * 180, 181 
» one only to be stated in each . . . ; 180 
Officer who veerenets — from serving on court- 
martial : ° ‘ 187 
One sentence in respect of all . ° 20, 213, 215, 230 
Particulars of facts, statement in, of, in respect of which 
deductions may be awarded . ;: ° . - 180, 181 
Particulars, statement of,in  . ° . 180, 18% 
Preliminary marerligation of, by Double Company, etc., Com- 
mander ‘ . A ° ° . 16 
Revision of, by convening ofBcer : : : 17 
Separate, each instance of misappropriation tobein ‘ 118 
Separate plea to each ; ; i : . . 194, 227 
Specific offence should be alleged i in. . ° : - 28, 180 
Statement by accused in reference to . ° : . 198, 199, 229 
Substance of, to be proved ; . 29, 181 
Summary general court-martial, at, how tobe framed . ‘ 242 
Time or place of offence when material to . : : ; 29 
Validity of, inquiry by court into é : ; ; ‘ 188 
What must be provedin . ‘ . ‘ : ; ° 29 
Cheating. ; . : ; ° : 69, 74, 358, 359 
Child. 
Act done in good faith for benefit of, by consent of guardian, 
not an offence ; ° ° . e 331, 382 
Act of, under seven years, not an offence. , ; . 330 
Civil Authorities. 
Arrest by, of person subject to I. A. A, ‘ i ‘ ; 156 
Persons included in term . ° 156 
Priority of hearing by, of cases in which “native officers or 
soldiers are concerned ; : ‘ 4 ‘ . 154, 155 
Steps by, to capture deserter. . ° ° : ‘ - 155, 156 
Civil Court. 
Conviction by, bars retria] under military law . 40, 136 


a of soldier by, evidence of, before Court-Martial . 205, 206- 
Civilians. 
Offences in relation to court-martial by, and manner of 
dealing with ° ° . : ° ° - 1238, 240—242 
Civil Offence (See also Offences). 
Charges for, how to be framed . : . ; ‘ ‘ 266 
Definition of . ° e ° ° ° . ° ° 104 
Civil Power. 
Duties in aid of ° . ° ‘ - 87, 88 
Offenders when to be dealt with by ° : . : ° 118 
Civil prison. 


Meaning of . ‘ ° 149 

Trausmission of military convicts and prisoners to - 14, 148, 149 

Warrant for setting aside or varying sentence, when to be 
forwarded to officer in charge of . . . 149, 150 


Warrant of commitment when person is sentenced to i imprison- 


ment to be undergone in . : * . ° : 315. 
Clothing. 

Dishonest misappropriation of . . ° ; « 117, 118, 258 

Exemption of, from attachment . ° e ° 154 


2@¢ 
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Clothing —conid. 
Furnishing false return of, and punishment for . . 122 
Making away with, losing’ or injuring . . : . 121, 261, 252 
Code of Criminal Procedure, 1898  ., ; . : . 421-424 
Command. 
Illegal, disobedience of . ; : ‘ . . 88 
Lawful, disobedience of . : 5 : ‘ "114, 256 
Lawful, meaning of . . : : : ‘ ‘ 114 
Commander-in-Chief in India. 
Authority to dismiss native officer : . 9, 106 
Deductions from pay and alluwances, remission of, by ‘ : 250 
Functions might be exercised by some civil official, in nepate 
to certain forces . : 6 
Minor punishments legislated for under authority of . 9 
Power of, to order assembly of summary general court- 
martial in time of peace . ° . ‘ . 20, 184 
Power to convene general courts-martial ‘ . 12,1338 
Remission of deductions from pay and allowances by ‘ : 250 
Commanding Officer. 
Accused, of, disqualified from serving on court-martial . ‘ 187 
Accused, of, summoning of witnesses by ; - 140, 141 
Acting N. C. O. may be ordered to revert ‘to his permanent 
grade by 108 
Adjournment for taking down summary of evidence 16, 17 6, 177, 178 
Application by, for general or district court-martial , . 21,177 
‘ by, to civil authorities for arrest of offender . ; 156 
‘ by, to try accused by S.C. M. . : - 18, 177 
Caution as to expressing opinion as to accused person’ sguilt . 16 
Charge, dismissal of, by. . : . 16, 176 


how to be disposed of by, after investigation : » 176-179 

» procedure on investigation of : ‘ 16, 176-175, 179 
Consideration of summary of evidence by. ° - 17, 178, 179 
Convict of, disinissal to be carried out on day of prone 


2 


of sentence, by _.. 172 
Corps, of, imprisonment that can be awarded ona summary 
court-martial, by  . - 20, 188. 249 


of, power of, when sitting on summar y court-martial 20, 138, 249 
or ‘department, of, summary court-martial by ° ; 138 


33 
99 


Definition of ; . 18, 108 
Detachment, of, pow ers of, when sitting on summary court: 

martial F . . ‘ - 20, 188, 249 
Discharge of followers by ‘ : ‘ 106 
Dismissal] of convict by. ° 9, 107, 108, 171, 172 
Disposal of case by, delay not to "exceed one day . ° . 177 


Duty of, as to investigation of charge for offence. ‘ . 175, 176 
of, to refer to superior authority in certain cases 

16, 18, 187, 188, 176, 177, 178, 179 

»» of, to see that list of members of court is furnished to 
accused : . 182, 183 
Duty of, required by magistrate to disperse assembly . . 421, 422 
» on "reading of »ummary of evidence. ‘ : 178, 179 
Imprisonment by, to be awarded in days ‘ ‘ 178 
Nels pes of charge for offence by ° . ‘ e | 175, 176 
Medical officer not, of patient or sick attendant. . ‘ 19 
Minor punishment, persons who can be awarded, by. . 18, 109 


33 


Non-combatant, restrictions on, for 8. C. M., removed . ; 19 
‘Offence, any <an be legally tried by, with proper sanction . 19 
Patient or sick attendant, of, when corps not in station . 19 


Persons subject to Military Law,of, . ; ‘ 102 
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a 


Commanding Officer—conid. 
Power of, . ‘ e 18, sae ks 


Power of, to discharge unattested person ° 10 
Punishment can be diminished but not increased by, before its 


completion , . : 179 
Punishment of certain native followers by : ‘ ‘ ‘ . 109, 110 
summary award by ; e . . 179 

Reduction of acting N.-C. 0, by . ‘ ‘ . 9, 108 


Reference by, to superior military authority 
16, 18, 137, 188, 176, 177, 178, 179 


Remand of accused by . 17, 18, 21, 178, 179 
Remission of deductions from pay and allowances by, in case 
of man absent without leave. , . 133, 250 
Statement by accused before, admisability of, at trial ‘ ; 36 
Summary award of, no appeal from. ‘ , . 179 
is By punishment by . ; ‘ ‘ : 179 
” court-martial, for purposes of, . ; 19 
. duty of, to refer to superior autho- 
rity in certain cases ; 176 
a Fe remand of accused for trial 
by : 18, 176, 177, 178.179 
es = should usually take interpreter’s oath 
at . 19 
to try accused by, application by . 18,177 
Summary dieposal of charge by . ‘ ° . . 176- 178, ie 
” power of ; 
To give information of desertion to civil authorities : . 155, 15 
Commission. 


Application to Judge Advocate-General (or deputy) for 
issue of ‘ 141, 142, 148 


Considerations for " courts-martial, with — to taking 
evidence on . 

Disposal of, and deposition thereunder, by J udge Advocate 
General (or deputy) . ‘ : 142 

Evidence by, taking of, when to be resorted to. ‘ : 143 


143 


re on, how taken ‘ 142 
Execution and return of, edjounment of trial for : 142 
Meaning of . , : ‘ : ‘ : 142 
Persons to whom issued : . : ; . . 141, 142 

53 who may issue 234 
Return of, to Judge Advocate-General (or deputy) | with 
: 142 


deposition of witness . 
“Return ” of, evidence of facts stated i in them . ‘ . 40, 142 


Rules as to taking evidence of witness by . . ‘ . 141-143 
Communication. 

Good taith in, not an offence. ° ° ; - : 33 

Official, protection of ; : 141 
Commutation (See Punishments, Finding and Sentence, 

etc.) 
Complainant. 

Should never be examined on commission . ; ° : 143 
Com 


plaint. 
Statement, and, difference between . ‘ ; , . 81, 32 
Superior or other officer against , j j P : ‘ 153 
Confessions (See also Evidence.) 
Court of Inquiry, at, inadmissible before court-martial . . 52, 247 
Fraud, etc., obtained by, admissibility of . ; 35, 881 
Confessions and Admissions (See also Evidence) . 84—87, 378—381 
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Confidential Reports, ete. 
Privilege of , ; : F . ; : : ‘ 52z 
Confinement (See also Wrongful restraint.) 
Accused of, pending trial by court-martial . ‘ : ; 7 
Soldier in military custody is putin . ; . 14,16 
Solitary, limit of —. ; ‘ : : ; ; ‘ 150 
is periods of , : ‘. . , : ; . 130, 131 
Confinement to Lines. 
Court cannot sentence prisoner to : : ; : 230 
Confirmation. 
Acquittal, finding of, requires. ‘ : ; : . 24, 146 
Authorities who can interfere with sentence after : . 26, 148 
Finding, of, after plea to jurisdiction . ; : : . 196 
s and sentenre of . ‘ ; . 24, 146—148, 207—210 
a of, on alternative charge : ; ‘ ; . 209, 210 
» Or sentence of general and district court-martial 
‘invalid without ; ‘ ; ; ; 13, 146 
35 and sentence of summary court-martial do not 
require . : ‘ : ; : ‘ 147 
» _ and sentence, summary general court-martial, of , 146 
Form of , ; ‘ ? ‘ : ; js - 300, 301 
Proceedings, summary general court-martial, of, form of  . 309 
Promulgation of : : : ; ‘ ; ; 208 
Refusal of, when rule 42(B) not complied with . ; : 199 
Sentence, informal or excessive . ; ; ‘ ‘ ‘ 210 
Substitution of valid for invalid sentence after . ‘ : 147 
Transmission of proceedings of court-martial for . . 25, 205, 207 
Confirming Authority. 
Cannot amend wholly illegal sentence ; 2 . 210 
District courts-martial, in case of ; : ; : . 18, 146 
General courts-martial, in case of ’ ; : - 12,18, 146 
Plea to jurisdiction duty in case of ; ; . : 196 
Sentence. Powers to vary informal or excessive . . . 210 
Variation of excessive sentence by : . ‘ : . 210 
Confirming Officer. 
Confirmation to be refused by, when rule 42(B) not complied 
with . : ‘ ee a ; : : : ; 199 
Court-martial can be ordered to take additional evidence on 
revision by . i - 26, 147, 207, 208 


Irregular proceedings, rules as to confirmation of, by. , 239 
Mitigation, commutation or remission of punishment by 

(See also under Punishment) : : . 25, 146, 147 
Power of, to mitigate, remit or commute sentences 146, 208, 209, 210 


Procedure when member of court becomes . ‘ . : 222 
Proceedings of general or district courts-martial can be sent 
back once for revision by d ‘ : ; . 26, 147 
Reference by court to, prior to finding ‘ , ‘ . 202, 203 
Conspiracy. 
Evidence as to - 82, 374, 375 


To commit offences punishable under section 121,1.P.C.  . 389, 340 
Convening Officer. 
Acquittal of accused, no reflection on . é . : i 24 
Amendment of charge by ° : ° ; ; . 194-195 
Annulment of proceedings by, when provisions of section 92 
not complied with F ‘ : . ; : 145 
Application for court-martial, consideration of, by . 18, 19, 21, 185 
Charge, informality or defect in, Judge Advocate to inform . 225 
” sheet, disposal of, by e ° ° e 17, 18, 185, 186 
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Convening Officer—conid. 

Considerations to be borne in mind by . ° . . . 21,22 
“Convening Order” by . 22 

Convening Order, members and oficial of court appointed 
or detailed by . ' ‘ 22 
Court-martial, may delay assembling , . 17 
members of, appointed or detailed by . : 185 
Disqualified from gichlae on court-martial . ; 187 
Duty of ‘ - 17, 18, ‘21, 185, 186, 238, 234 
» before convening general or district court-martial . 185 
» tosummon witnesses . ; . 140, 141, 233 
General, district, and summary general court-martial; for 18, 188, 184 
Intention of, not to influence court , . . ‘ ; 24 
Judge-Advocate when to be appointed by ; ‘ . 139 
New trial ordered by ° 5 ‘ . ; 145, 194, 195 
Frosecutor appointed by. ‘ . F . 188, 189 
Reasons for adjournment to be reported to . mle . 23 
Reference by, to Superior Authority . . 21, 185 
Release accused, power to . . ° . ; 185 
Responsibility for correctness of charges of - 


Revision of charges by . 


Summoning witnesses and production of documents by order 
of . 140, 141, 233 


Convening Order. 
Summary general court-martial, for, form of ‘ ‘ ‘ 308 
To be annexed to the proceedings ‘ : ° . ‘ 185 
To be read on assembly of court 187 
To state if larger number of officers is not available for court- 
martial e e Py Py ‘. e e e 134 
Convict. 
Dismissal of . P ‘ 9, 107, 108, 171, 172 
Dismissal of, by C. O., when ‘to be carried out in case of 
court-martial sentence ; . 171, 172 
Dismissal of, by C. O., when to be carried ont in case of 
sentence of Criminal Court : . 171, 172 
Dismissa] of, how to be carried out , ‘ : 171, 172 
Conviction. 


Civil Court, by, bars retrial under military law. : . 40, 136 
»» by, evidence of, while accused was a civilian, not 
to be taken ; 

Confession of accomplice alone, at joint trial will not justify . ‘ 34 
Evidence aa to character, etc., how to be given on. 205, 206 

‘ of character after 43, 145, 146, 205, 206, 229, git 
On unsupported testimony of accomplice legal. 
One offence, of, permissible on charge of another . 29, 148, 144 08 


Previous, as evidence of bad character ° , 
» evidence of, after conviction at summary court 
martial ; . 48, 230, 146 


Previous, proof of, at court-martial « 40, 48, 145, 146, 200, 205, 206, 
230, ail 243, ae 


és how to be proved ‘ ; 

‘ witness to prove, when ‘to be ‘called ° ° 237 
Procedure on e e e e ® e 205, 206, 2 97—299 
Proceedings on, form of . ‘ ; ° : . . 297—3801 
Responsibility of court for unjust . ‘ ‘ ‘ 2205 

Corporal punishment sia also Punishment). 
Instrument of : i ee ee” ee 150 
Sentence of, form of ‘ A . 299, 806 


Subsidiary order in case of sentence of, formoft . , : 811 
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Corps. 
Bodies which are. : ‘ . 248, 249 
Commanding Officer of, power of, on 8.C.M. . . 20, 249 
Definition ae ‘ 104 
Department, or, every person enrolled under I. "AY A. must 
belong tosome . ‘ : ; : . ‘ 169 
Deserter to be tried in origmal . c ° 117 
Corresponding with enemy yD) ata, 112, 254 
Counsel. 


Defence, for . 3 : : ‘ : » 2°2, 223 
Examination of witnesses by : ; ° . . . 223, 224 
General rulesas to . ; . : a . 222, 223, 224 
Nuwber of, not restricted . ° , ; : 222 
Prosecution, for ; ; . 222, 223 
» » for, opening address should always be made by . 223 
Prosecutor or accused, fur, to have same rights as prosecutor 
or accused . : é é ‘ ; ° ‘ : 223 
Qualifications of : ; ‘ , . : 224 
Requirements for the appearance fof. : 223 
Rules as to, at general and district courts- martial , 182 222, 223 
Countersign. 
Watchword, included in . ‘ ; ‘ : . ‘ 112 
Court of Inquiry. 
Confession at, inadmissible as evidence at Court-Martial 52, 36, 37, 247 
Copy of record of declaration ; admigsible on trial for desertion 156 
Declaration by, on illegal absence : ‘ . 156. 247 
. Evidence at, when to be taken on oath or affirmation , . 246 
” » false, before ‘ ‘ 36, 37, 52, 247 
=e absence of person subject ‘to I. A. A., ‘on : . 156, 247 
» of person subject to I. A. A., on, oath or 
affirmation to be administered at. ‘ ; - 156, 247 
Loss of rifles, etc , on ; : . 245 
to record an opinion ; : : 245 
Members of, disqualified from serving on court-martial . ; 187 
‘i » not sworn ° ‘ ‘ ° ° 246 
+» when to make declaration . ‘ ‘ . 246, 247 
Number of officers required : : 246 
Prisoner of war, on, evidence to be on oath or affirmation , 246 
Prisoner of war, on, members of, to make declaration . ; 246. 
eae inadmissible at C. M. : . 36, 247 
of, admissible as evidence on trial of person for 
giving false evidence before Court of Inquiry . ‘ ‘ 247 
Procecdings of, forwarding of . ‘ . : : e 247 
a of, privilege of : , , ° : : 52 
Procedure of, under section 126 : 7 ‘ : 156, 247 
Beassembly of =. ; ; . 246, 247 
Regulations for, other than under section si ‘ ; 245 —-247 
- Who may assemble ‘. ‘ . ‘ : 245 
Court of Justice. 
Act done pursuant to judgment or order of, not an offence. 829 
Offences relating to . . : . ‘ ; - ‘ 74 
Courts-Martial— 
Accused to be warned for trial by ; ‘ 19, 22, 182, 183 
, Acquittal or conviction by, bars ‘etrial for same offence 136, 197, 198 
Address by accused at . 28, 24, 26, 200, 201, 205, 229, 287 
Adjournment, accused, illness of ‘ ‘ - 185, 216, 217, 
ry to prepare his defence : . 182, 183, 296 
; ” * addition to, alteration in, or omission from 


‘ charge, ‘for . - ; : . 194,195 
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Courts-Martial—con/éd. 
Adjournment, before examination of witnesses . . « 194, 195 
” convening or confirming officer, for reference to . 216 
» Deputy Judge Advocate General’s opinion, for. 216 
FA for fresh members to be appointed when se 
number detailed not available , ; 186 
5 for insufficient number of officers , ‘ . 186, 188 
<5 for proc uring witnesses. ° , ° ° 233 
a tormof . ° ° . ° 292 
‘is Judge Advocate, absence of . . ‘ . 216 
» » to prepare his _— up . 216 
” military exigencies, for, : . - 216, 217 
_ of, for execution and return of commission ; 142 
Pe on death. illness, etc,, of Judge Advocate . ; 224 
as place and time, to what allowed . ; ; 216 
‘5 prosecutor to prepare his reply 216 
ss reasons for, ; . 28, 186, 203, 216, 217, 231 232, 
233, 234, 244 
‘ superintending officer, absence of . . . 216 
‘a to view any place ‘ ‘ 216 
. when plea in bar of trial is allowed. ; ‘ 197 
3 when special plea to jurisdiction allowed 195, 196 
witnesses, attendance of, for . ‘ : 216 
Annulment of proceedings of, when elas of section 92 
not complied with . ‘ ‘ ‘ 145. 
Applicat.on for. sanction to hold rummary, document _ 
accompany . ‘ 18, 21, 177 
usually to be disposed of at once ; 17 
Arraignment of accused (See Arraignment, Accused, etc ). 
Assembly of ‘ . 19, 22, 25, 26, 185 
» » order for, to whom to be sent : ‘. ; 185 
Books on Military law to be before. ‘ ° 211 
Cases where convening or sanctioning officer may delay assem- 
bling or sanctioning a court-martial . ° : . 17 
Censure on individvals by, caution as to 22f 


mnt i of members by accused 139, 140, 189, 190, 249, 243, 287, 288 
Charge (¢g v 
Civil offence committed in British India when to be tried by 125. 


Civil offences, when triable by . - : . 69, 60 
Clearing the court . P ° : : : ; O8t 
Closing of court ‘ . , 216, 16 
Commanding Officer, pene punished ty, cannot be tned for 

same offence by . : ‘ 18 
Composition of : . ; : , . 134, 135, 187 
Conduct of proceedings . . . ° it 


Confirmation (See also under Confirmation shove: Confirming 
officer and Confirming Authority) 13, 20, 24, 25, 26, 146~—148,, 
207— 210, 860, 301, 809 
Confirmation proceedings of summary, do not require . 20, 147 
Constitution of . : . - 11,12, 22, 25, 184, 185, 187, 
188 


Contempt of Court, by civilian » 128, 240, 241, 242 
SS »» by person subject tol. A. A., 122, 128, 240, 241 

Contempt of court, by person subject to Army Act, 128, 240, 242 

Convening of (See also Convening Officer, ete.) 12, 18, 21, «2, 26, 138, 


134, 186, 186 
Convening order to be annexed to Lis ear ‘ : : 185 


» 29 «on op Toad ON assembly of ° ° . 18y 
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Courts-Martial—contd. 
Convening order to state if larger number of officers is not 
available for ry e e e e e e ° 134 
Conviction (q¢. ».) 
Corporal punishment, by sentence of . ‘ 11, 60, 126, 129, 130 
Court of Inquiry proceedings, cannot call for : ‘ : 52 


Custody of accused at A ‘ ; ‘ ‘ ‘ : 23 
Definition of . 2 4 3 . 5 ; : : 104 
Dissolution of . : . 5 ‘ ” ‘ 135 
District . ° e e . ill, 32, 18, 7 21, 22, 23, 24, 25, 


‘60, 133, 134, 137, 139, 146, 177, 
185--225, 286—301 


” accused may address court twice on plea of 
“Guilty” . ° : . . . 28 
* application for . ° ; . ° ‘ . 21, 177 
Pr composition of . . ‘ . 22, 134, 187 

9» confirmation necessary for valiity of all mie 
and sentences of . : ° - 18, 146 
99 convening of . : . ‘ , . 134, 185, 186 
s counsel at, rules as to . ‘ : . 222, 223, 224 
ee disqualifications of members “of , . 22, 186, 187, 188 

“i finding or sentence of, invalid without confirma- 
tion : F ‘ ‘ 3 ‘ 146 
% form of assembly for . : ° : . 285 
- Judge Advocate may attend ; 1389 

Be members of, to be all British officers or all native 
officers . . 22,134 
» more than legal minimum, not usually required at. 185 
9 powers of . ‘ ; ° - 18, 60, 137 
- proceedings of, form of ‘ ‘ ‘ 286—301 

” » » may be sent back once for revision 
by confirming officer . » 25, 147 
‘, » revision of . 25, 147, 207, 208, 299, i 

an restrictions on warrantsfor convening . é 

senior Member to sit as President at . ‘ ‘ 139 
Duty of, to sit from day to day ; 216 
Exclusion of person interrupting proceedings of . 211, 240, 248 

False evidence before, considerations for court before institut- 
ing proceedings against witness for : ; ; “240 


False statement before : a ‘ ; 4 ‘ ‘ 128, 264 
Finding and sentence (q. v.) 
Finding of acquittal may be reversed on revision by , . 25, 208 
General . . ° . ° . 6, 11,12, 18, 17, 21, 22, 23, 24, 
25, 133, 134, 137, 139, 146, 
177, 185—225, 256-—301 
» accused may address court twice on plea of 


- Guilty : e e e a e e s 23 

»  &pplicationfor  . ‘ . : : : . 21,177 

e composition of ‘ . 22, 134, 187 
99  COnfirmation necessary ‘for validity of all findings 

and sentences of . ‘ . . 13, 146 

» convening of : ‘ 12 , 18, 21, 22, 138, 156, 186 

counsel at, rules as to . . ‘ 182, 222, 228, 224 


disqualifications of members of. , . 22, 186, 187, 188 
finding or sentence of, invalid without confirmation . 18, 146 
form of assembly, for. 285 
functions might be exercised by civil court or official, 

in certain irregular f. orces e ° e « ° 


szt2@s3s3 
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Courte-Martial—contd, 
General, Judge Advocateat  . . o  . » 22, 25, 139 
3 » to attend every . ° . 139 
5 members of, to be all British officers or all native 

officers . - 22,134 

a» not to be dissolved ‘unless reduced “below five 
members . 7 ° ° ‘ 135 
is powers of . ; ° ° : . 18,1387 
ae proceedings of, form of : 286—301 

% » of, may be sent back once for revision 
by confirming officer : . 25, 147 
9 Pe of, revision of . ; ‘ 35, 147, 2077, 208 
‘i restrictions on warrants for convening . . ; 133 
s senior member to sit as President ‘ 139 

i should usually be composed of more ‘han legal 
minimum ‘ : ° 7 185 
Hours of sitting ; : : . . ° 217 


Illness of accused at, Ss ieeinte o on. ; : . 185, 216, 217 
Imperial Service Troops, on, 91 
Inquiry by, a8 to amenability of accused and validity of 


charge : : . ° 
Inquiry by, as to legal constitution ; ‘ : . 187, 188 
Insult to ‘ . 123, 263 
Interpreter at, appointed or detailed by convening , officer . 185, 219 
99 oath to. at . 1g, hk 194, 219, 243 
ss to be detailed at nearly all. : 185 


Interruption of proceedings of, procedure on . ‘ , 211, "240242 
Judge Advocate (gq. ».) 


Judicial notice by e : , . 44, 45, 144, 145, 389, 390 
Jurisdiction . ‘ : : : 18, 16, 23, 70, ee 136, 137, 
88, 195, 196 
Kinds of e ‘ ° e e ° 133 
Legal constitution of ‘ ‘ ‘ ‘ 3 ‘ : . 187, 188 
Limitation cf powers : ; . , , . 11, 60 
Members of, absence of, effect of ; ‘ ‘ ; . 216, 217 
9” administration of oath by . . . ‘ 194 
» appointed by ‘‘Convening Order” . : : 22 
‘5 appointed or detailed by convening officer . . 185 
as cannot confirm finding and sentence . 222 
x challenge of, by accused 189, 140, 189, 190, 242, 248 

* charge sheet when to be forwarded tv senior 
member . P . ‘ 17, 18, 185, 186 
es disqualifications for stag as 22, 128, 186, 187, 188, 241 

‘s disqualified from trying witness who has given 
fulse evidence before them . ; 241 
eligibility of ° : 22, 186, 187, 188 

si exempted from arrest under " civil or revenue 
process ., 133 

» fresh, cannot be appointed after commencement 
of trial 186 

i general or district, to be all Britieh officers or 
all native officers ; ‘ : ‘ « 22, 184 
” illness of, procedure on i ee 216 
- list to be; given to accused ‘ 182, 188 
* not to be influenced by case being sent for trial 21, 22 
se not to confirm proceedings . ; 210 

a oath oor = affirmation to, administration 


of é . 23, 26, 140, 190—192, 218, 219, 243 
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Courte-martial—conid. : 
Members of, objection by accused to 28, 189, 140, 186. 189, 190, 218, 
219, 242, 243 
” opinions of, absolute majority required . . 217 
” opinions of, by whom to be taken . ; . 218 
9 opinions of, how taken . , : ° . 217, 218 
9 rr not to be disclosed : : 218 
99 ” (See also Votes below). 
9 ” to be taken separately on each 
charge . ‘ 218 
*s si on finding, to be taken separately ‘ 202 
a responsibility of, for unjust covviction ; 225 
% seating of ; . 22, 211 
9 swearing of, to try ‘several accused : . 218, 219 
e swearing or affirming of 23, 26, 140, 190-192, 218, 219, 243 
‘i votes, equality of, as to finding or sentence, pro- 
cedure on ‘ 140 
Pa votes, every decision of court-martial to be 
passed by absolute majority of _. ‘ . 140, 217 
witness, competent for defence only . 51, B2, 283 
Memoranda for guidance of ‘ ‘ . 812, 818 
Oath or affirmation at, persons to administer ; : 194. 
», to interpreter at, form of, ‘ ; A : . 193. 194 
», to Judge Advocate at ‘ ‘ F ‘ . 140, 192 
»» to members at summary gencral . 243 


x» to officerattending for the purpose of instruction, form of 192, 198 


», to president and members, form of : ‘ . 190-192 
», toshorthand writerat  . ‘ ; : a 193 
» to superintending officer at : ; : . 140, 192 243 
» to witnesses at ° ; ; . 140, 234, 235, 243 
Offences in relation to. . "122, 128, 239-242, 243, 264 
” ” by civilians, and persons subject to 
A.A. and method of dealing with . 128, 242 
” oi by civilian, procedure on . . 123, 240 — 242 
by civilian, when Court is outside 
British India, procedure on . 242 
Offences in relation to, by aie subject to A. A. "9 procedure 
on ‘ . 240, 24t 
Offences in relation to, by person subject to Indian Army y Act 128, prt 
Officers in waiting at, appointed by eonvenms officer . . 22, 185 
as mu challenge of : “ . 189, 190 
a9 % serving of . : ‘ ; . 22, 242 
” - vacancies filled by . : ‘ . 189, 190 
» who may set aside proceedings of summary : 147 
Officer who investigated charge disqualified from sitting on . 187 
Open, sitting usually to be : : , ‘ . 216, 231 
Opinions of members of, how taken . ; P ; . 217, 218 
Penal deductions by order of . . 131, 182 
Person acquitted or convicted bys cannot be subjected to 
tainor punishment . : ; : : 18 


Persons attending, privileges of ‘ ; , , ; 153 
Plea at (See Plea). 
Piea in bar of trial at ‘ » 40, 195, 196, 197, 198, 228, 289, 290 
Powers of ; ° 13, 25, 187, 188 
Power of, over address by prosecutor and accused . » 211, 212, 213 
President (See “ President of Court Martial.’’) 

» exempted from arrest under civil or revenne process" 158 
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Courts-martial—conid. 
President, senior member sits as : ‘ : - 12, 22, 18% 
_ of, oath to, administration of . 5 - 140, 190-——192 
Privileges of persons attending ; ° 158 
Procedure .  « 18, 22, 23, 24, 25, 189-144, 200, 201 
» by, when etna has to be examined on commission 148 
” irregular, responsibility for ‘ : 239 
» » Validity of, when no injustice isdone 239 
9 on illness of accused . . 135, 216, 217 
» on plea of guilty ‘ 19, 20, 23, 48, 196, 197, 198, 199, 
228, 229 
»  » Of “not guilty”  . : 20, 199, 200, 201, 229 
99 on revision ° . 25, 147, 207, 208. 299, 300 
9 when accused calls no w itnesses to tacts of 
case. . 24, 200, 201 
» when accused calls witnesses to facts of case . . 24, 201 
»» when member becomes confirming officer ; : 222 
Proceedings, absence of material witness may invalidate. 234 
” adjournment before conclusion of trial, to be 
entered in. ; ; . 216, 217 
” annulment of, by convening officer when 
section 92 is not pompliee with ‘ , 145 
9 authentication of . ‘ é . 207, 231 
9 before sentence at summary, form of ° . 805 
” commission, return thereto, and deposition to 
form partof . ‘ ° ° . 142 
5 copy of, paynient for ; : . 238 
9 » right of person tried to ; ° 233 
9 corrections not allowed to be made after Dy 
mulgation, i in . ‘ P ; re | 
” custody and inspection of : ° . , 221, 222 
9” forms of e ° e ° '286-—3 13 
es how to be transmitted . . ene 
os information or advice by J wage Advocate, 
may be entered in ‘ ° ° a25 
3 inspec tion of : . 231, 222 
” interpreter when responsible for accuracy of ; 220 
- interruption of, procedure on . all 
» Judge Advocate or Superintending officer to 
conduct, when court composed of native 
officers . . ; ‘ ° ‘ ‘ ai1 
99 loss of ‘ : ‘ « 238, 239 
” not to be confirmed by a member . . , 210 
9 officer responsible for accuracy of ; . 280, 221 
Py officer who can set aside . ° ° - 2&0, 21, 147 
» preservation of, period of : : 238 
9 president to conduct, when court composed of 
British officers : . ; 211 
»” prosecutor not to confirm ‘ 210 
» questions to be entered whether answered or 
not ® e ° 
”» record on, of trangactions : ‘ ‘ , 220, 21 
» record to be in English language . .« , 220 
» responsibility of officer oe , : . alr 
yy review of ‘ . ‘ . 232 
bi) Tevision of ® e e 25, 26, Ut, w07, 208, 299, 300 
”, of, form of ; 9, 300» 


setting aside of e ‘ : : . 20, 21, 14% 
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Courte-martial—conid. 


Proceedings, signing of . ; . 25, nO ne 208, 222, 231, 287 
a summary, of,formof . 802—306 


” ” not open to revision ; ~ 20, 147 
a a of evidence to be attached to ‘ . 228, 229 
»» to bein presence of accused : . 216, 231, 244 
99 to be in open court ‘ . 216, 281 
a» transmission of 20, 25, 26, 147, 205, 207, "208, 222, 

23, 244 
i transmission of, for confirmation ‘ . 26, 205, 207 


Prosecutor (q. v.) 


Punishments, awardable by ° ° « 11, 60,127—131 


9 by, restrictions as to : : : . 60, 126, 127 
”» by, scale of . ° ; : ‘ ‘ . 127, 128 
re for contempt of . ‘ : ; ° 123 
” for giving false evidence before : . ‘ 123 
” for omitting to attend before . . ; ; 123 
» for refusing to answer question ‘ : 123 
” for refusing to be sworn or make affirmation ; 128 
” for refusing to produce book or document 123 
» lower than maximum, power of court to aw ard . 128, 129 
‘Questions to be determined at every trial . ; 27 
Re-assembly of, for revision ‘ | 147, 207, 208 


Reference by, to confirming authority “when in doubt as to 
whether facts proved constitute the offence . : . 208 
Reference by, to confirming officer prior to finding . . 202, 208 


” to Government officer on trial for desertion, ab- 
sence without leave, etc. ‘ . , ° ‘ ; 145 
Regimental], abolished : ; ‘ ; » 21,12 
Remand for trial by, procedure . : . 14, 18, 21, a2 179 
Reservist can be tried for ary military offence 89 
Restrictions on warrants for convening general or district 133 
Revision of proceedings of . 20, 25, 26, 147, 207, 208, 299, 300 

(See Revision). 

Sentence (See * Finding and Sentence”) . ‘ . 188, 226 — 232 
Setting aside proceedings of summary 147 
Sitting in closed court . ° . 215, 216 
period of ; 217 
Solitary confinement by order of . - 180, 131 
Statement, false, before . 128, 264 
Substitution of valid for invalid sentence . 14, 21, 148 
Summary ‘ ‘ - 11, 12, 18, 16, 17, 18, 19, 20, 21, 43, 183, 


135, 138, 189, 176, 177, 226—232 

» accused cannot object to Court at 226 
” accused must be amenable to juriediction of 16, 28, 188, 195 
226 


” accused cannot object to interpreter at . : 
» adjournment of . 229, 230 
Pe application by (. O. “for sanction to “try accused 

by . 18,177 
» ‘approval of superior officer when required before 

carrying into effect sentence of : : 147 


» arraignment of accused at . j ‘ « 227, 802, 303 
9» assembly of ; : ° 226 
sy _ by cflicer commanding corps or department « 20, 188, 249 
x» can only be held by a British officer ‘ ‘ 18 
es character of accused, evidence as to, at . . 48, 146, 229 
« _ Clearing of court . , ‘ ° - 880, 281 
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Courts-martial—contd. 


Summary, commanding officers thculd usually take interpreter’s 


oath at . : ° . 19, 226 
» “court” is “officer holding the trial” , : : 227 
5 court need not be closed for finding  . , ° 230 
os evidence at, when to be translated ‘ ; ° 226 
9 » Of character, etc.,at  . ‘ 43, 146, 229, 230 
» form of proceedings of . . . 802—306 
» _ held by junior officers in time of peace . ‘ . 18,147 
» held by non-combatant commanding officer. : 19 
» history and origin of . ; ; ‘ . . 12,185 
»  imterpreterat. . 19,226 
» limits of imprisonment that may be awarded by 20, 138 
» oath by court at . : . 19, 226 
» » by interpreter at, form of . ‘ 7 . 226, 227 
»” » Oraffirmation at form of : » 226, 227 
+ Offence against officer holding, should not ordinarily 

be tried by himself . ; ; : . . 138, 241 
»  Offencestriable by . ' . ; . 188, 177 
‘i officer holding the trial , . 19,185 
‘3 » holding trial may take interpreter s oath at 19, 226 
a order for trial by , ‘ ; 18, 176, 178 


99 persons triable by ® e e e e 137, 138, 176 


a plea in bar of trial at ‘ : 228 
ve powers of . : . 13, 185, 188, 139 
is procedure where ‘there j is no summary of evidence . 20 
ws proceedings of, authentication of . ; 231 
9 charge sheet attached to . 227,313 
S a do not require confirmation . . 20, 147 
- form of ; : ‘ 302—306 
is ‘ how recorded 226 
9 ’ may be set aside but “not merely 

on technical grounds . - 124, 125, 147 
. ‘ij memorandum when to be attached 

to . : : ° 231 
‘ ; not open to revision ; . . 20, 147 
is % not to be set aside on purely 

technical ground ‘ . 124, 125, 147 
Pe oe on plea of “ guilty” at, form of 303 
eS is a “ not guilty © *» form of 303—305 
‘i ‘s preservation of . ° « 232, 238 
Pe , setting aside . : ‘ : 147 
9 6 to whom to be sent . . 20, 147, 232 
5 to be attended by two other officers. 19, 185 


‘i promulgation of sentence of ° ‘ ° « 231, 232 


‘i remand of accused for trial by. . 


18, 176 


és restrictions as to trial of offences by . 138, 176, 177, 231 


on power of C. O. to hold . . - 176, 177 


i sentences awardable by. . ‘ 138 
>» Special plea to jurisdiction of, by accused : 228 
“i statement by accused before . . 20 
» summary of evidence attached to proceedings of : 20 
a swearing of, to try several accused . ° . 227 


» verdict at . ‘ . ° ° ° - 280, 304, 305 
Py who can hold e ° e ° e e 18, 19, 135 
» Who may be tried by . . o 138, 176 
» General 11, 12,13, 36, 26, 133, 134, 135, 137, 146, 942—244 


6 ” active service, on, who may order 


assembly . . A o 26, 26, 184 
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‘Courta-martial—conid. 


Summary, General adjournment of . . 244 
i es administration of oath to ‘fienibers of 7 243 
PA . certificate of president as to proceedings . 809 
- x Challenge of members by accused . 242, 268 
» charge how to he framed ‘ : ° 242 
7s » composition of ‘ 135 
es = confirmation when necessary of 13, 25, ao 147 
. a constitution of —, ‘ ‘ ; . 25,185 
5 oe convening of : ' . 184, 242, 808 
\ we os officer a]so confirming officer of 26, 146 
m a - order, form of ‘ ‘ : 308 
‘ 6 form for assembly and proceedings 
of ‘ - 808, 309, 310 
re ” may copsist ‘either of British or native 
officers or partly British and Paes 
native officers. 135 
re Ms onth or affirmation, when to be ‘admi- 
nistered at ; ; ‘ . ; 243° 
= 9» powers of ‘ , . 13, 25, 187 
5 i power to assemble in time of peace res- 
tricted to Governor-(reneral in Council 
and Commander-in-Chief . ; » 25, 134 
9% 3 proceedings aft. r finding and sentence at 244 
ss PP ge certificate of president as 
to ‘ 309 
= is i confirmation - of, form of : 309 
“ 5 a to be in open court and 
presence of accused . . 244 
es Pr record of proceedings of ; , - 25, 242 
a » revision of proceedings . ; 26 
fs senior member to s.t a8 president at 139 
” » sentence to be carried out immediately 
aiter confirmation . . 26, 146, 244 
» » Superintending ¢ flicer when to attend at 135 
‘9 s swearing of members «f ‘ . 26, 243 
9 trial by, of several accused persons i 242 
ss of Evidence (See Evidence). 
Superintending officer at. . : 22, 135. 139, 140, 243 
Swearing of interpreter and shorthand writer at 19, 193, 194, 319, "226, 
227, 248 
Time limit for commencement of trial « ‘ ‘ ‘ 136 
Trial (See Trial). 

» by, no bar to subsequent trial by criminal court - 138, 187 
View place, power of, to. ‘ ‘ ; . 216, 217 
Voting of members of ‘ : ; . ‘ - 140, 217, 218 
Warrants . * i ‘ ‘ ‘ ‘ ‘ 436—440 
Witness (9. v.) 

Cowardice, 
Evidence of character on charge of . : ‘ : . 43, 44 
Offence of, and punishment : , ‘ ; - LI1, 112, 254 
‘Crimes (See Offences). 


Criminal breach of trust . : : ; : - 70,75, 357 
Definition of . ; p , j , : ; . 


‘Criminal Court. 
Acquittal or conviction by, bars retrial by Court-Martial 40, 136, 197, 
198 


Civil offences, in British India ordinarily triable by : ‘ 


70, 337 


59 
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Criminal Court-——coneld. 


Classes of . P 421 
Conviction of soldier, evidence of, before court-martial . 205, 206 
Definition of . . . 104 
Fine awarded by, deductions from pay in order to pay : 132 
Person sentenced by, how to be dealt with . ; . 107, 108 
Power of, to require delivery of offender . . 136, 187 


Trial by court-martial no bar to subsequent trial by - 18, 187 
Criminal force (See also Assault) ; ; ; . 75, 850 - 352 


Attempt to use, example of : ; . : ; ‘ 114 
Definition of e ° e e e 66, 114, 300, 351 
Difference between, and “ Assault Os og , ; ; - 67,114 
Using or attempting to use, to superior officer ; ; . 114, 256 
» to persons bringing supplies to camp : » 111—113, 265 
Criminal] Intimidation , : . 45, 867 
Criminal Procedure. (See Code of Criminal Procedure.) 
Criminal Trespass. . : ; : . %5, 860, 361 
Cruelty ‘ : . 118, 260 
Culpable Homicide. (See also Homicide.) 
Attempt to commit ; ; ‘ j ; 74, 75, 127, 348 
Form of charge for . : . ; ‘ : . 266 
Offence of ‘ ‘ 63, 64, 74, 75, 127, 345, 346, 347, 848 
Custody. 
Military, definition of : : . ‘ 104 
- leaving before being set at liberty , ° : ; . 120, 260 
Offences in relation to persons in, forms of charges . 260 
Persons detained in, before investigation by ene 
officer, rule as to . : ‘ ; . 175, 176 
D 
Dacoity. 
Offence and penalties . ‘ : ‘ P ‘ » 45, 355 
Dangerous Acts. 
Offences and Penalties ; ; : ; : : . 5,76 
Day. 
Reckoning of, for purpose of stoppages ; ; ; . 132, 138 
Death. 
Causing, when right of private defence of body extends to. 335 
Desertion punishable by . : ‘ ‘ ; : ; 115 
Majority requisite for sentence of . : 144 
Offences punishable by ‘ 111-113, 114, 115, 120 
Punishment of, as court-martial sentence . , 127, 128, 148 
Sentence of, form of : . ‘ ; ‘ . 148, 298 


re for murder ; . ‘ ° 66 

- majority requisite for . . ; : ‘ 144 

- when obligatory . e : . ‘ 66 
Statement as to cause of, admissibility of 


: ‘ ‘ 381 
Subsidiary order in case of sentence of, form of . ‘ . 811 
Debt. 
Exemption from arrest for, of person asi to Indian Army 
Act 153, 154 
Exemption from arrest for, at Person belonging’ to Indian 
Reserve Forces . e e e 153, 154 


Deceased person. 
Property of, disposal of : : 5 ; . 152, 158, 260 
Declaration. : 
Court of inquiry, by, on illegal absence : ‘ : : 247 
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Declaration—con/d. 
Dying, admissibility of, as evidence . ‘ ; . 82, 37, 38, 382 
Form of, for suspension of rules ; 285 
Members of court of i inquiry, by, on recovered prisoner of war, 246 
Decoration. 
Military, forfeiture of, as court-martial sentence . ‘ . 127, 128 
Selling, pawning, destroying, or defacing . . . 121, 262 


Deductions from pay (See ‘*Pay and Allowances ”), 
Defacing medal or decoration . : . 7 ; . 121, 262 
Defamation. 


Offence and penalty F ‘ . ‘ 5 - 76, 864-366 
Defence. 

Accused (q.0.) 

Counsel for, . : ; ‘ : : : ‘ 222, 228 

For n of proceedings for . : : 293 296 


Latitude allowed to accused in . . ; 24, 201, 212, 213, 229 
Private, acts against which there is no right of . ; ‘ 334 
” extent to which right of, may be exercised . . 334, 335 


« British India” 126, 322 


» Of property, when right of, extends to causing death 335 
5 right of ; ‘ .« 334-336 
is right of, against act of person of unsound mind é 334 

» When exercise of right of, extends to causing any 
harm other than death - ; . 33h, 836 
Procedure when accused calls witnesses to facts of | case . . 24, 201 

>» when no witnesses to facts of case are called by 
ac ‘cused. ° e ° e e ° 24, 200, 201 
Defiling place of worship ° « 128, 124, 265 

Definitions and aa aaa of Terms. 

‘* Abetment” ° ° : : ‘ : 125 
“ Act a e e e e e e € 324 
« Active service a ‘ ‘ ‘ . ‘ . 104, 105 
«¢ Admission ” ° . ° ‘ . . ° 34 
« Affairs of State”? . ; . ‘ ° 141 
«¢ Animal ”’ ° . e . . : 326 
“c Army na ° ry e e e e ° 104 
«6 Assault a e e e e e 86, oa 118, 114 
« Attestation ” ‘ ‘ , ‘ 8 
« Brigade ” ° ‘ . “ 104 
s¢ British Officer ‘ 103 
«Civil authorities ”’ ‘ ‘ ‘ 156 
Civil offence ” ; ° : 59, 60, 104 


«Civil Prison” 
« Commanding Officer 
« Conclusive proof ” 


39 


13, 103 
371 


yO? tag 


«¢ Confession ” ; ; : ‘ ; 34 
«¢ Corps ” ‘ : ° , ; 104 
se Counterfeit 9° . . ‘ 323 
« Court,” in Indian Evidence Act : ‘ ; ; 359 
«Court-martial” . e ‘ ‘ é ‘ ; 104, 
« Court of Justice ” ‘ : ‘ ; . 322, 323 
« Criminal breach of trust % ; ‘ ‘ ‘ . 70,857 
« Criminal Court” . = ‘ ; ; . 104 
« Criminal Force ” ° e e e ° 66, ae 350, =e 
se Death bad e e e e J e $26 

« Departmen » e ° e e . e e 104 
¢¢ Desertion ” e ‘ ° j : ‘ : 152 
* Disproved ” ° ° e ‘ : , . 28, 371 
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Definitions and Explanations of Terms—con/d. 


Disqualified ” ; ‘ ; 
* Division ” 

* Documentary evidence 
« Document ” ‘ 

a Eligible ” : 

« Enemy ” : 

« Enrolment ” 

“ Evidence,” i in Indian Evidence Act 
“ Fact,” in Indian Evidence Act 


“¢ Fact in Issue,”’ in Indian Evidence Act 


“ Feigning ” ° 

« Force ” ‘ 

« Good Faith ” é 

« Government ” 

« Government of India” 
« Hurt ” and “ grievous hurt” . 
&¢ Illegal iad » e e » 


“Imprisonment ” . ; ; 
<< Independent Brigade ” F 
“ Indian Militar ary Law ” ‘ 


“ Indian Officer . . 
Indian Official Secrets Act, 3 in. 
“Injury ” : 
Inlent to defraud? , 
“ Investigating Officer” . 
“« Judge Advocate-General " 
* Judge ” : 
 Jndicial notice” , 
“ Leading question ” 

« Lite ” ‘ ‘ 
* Local Law ” 

* Making away wit ” 
“ Malingering ”’ . 
“ Military Custody ® - 
“ Military Rewarc 
“Mutiny” . 

« Native Officer ” 


e © &® e@ © %®? @ @ we& @ @ 
e © e& & @* e© © ®* © #© e@© @ © @ 8 «@ @ 


“ Native ot India” . j 

“ Negligence ” ° 

«¢ Non-Commissioned Officer ” 

‘¢ Notification ” ‘ 5 ‘ 
** Not proved ”’ ; : : 
st Oath ” ‘ : ‘ 

of Offence ® bad ‘ ; ‘ ‘ 
“6 Offic er”? e ® e ° 
“Omission” . ‘ ; 
On the line of march so . . 


4¢ (ypal evidence ”’ 

“ Person ean to Military Law = 
sf Presc rT tbed e 

“ Presidency ” ‘ . 
‘* Private documents 09 : 
«¢ Proper Military Authority mY 
** Proved ” Z ; : 
* Public documents » . : 
“« Public Servant *’ 

ee Relevant,” in Indian Evidence ‘Act 
“ Safeguard ” ‘ F ‘ 


_—_° e ef eC CC ee © 2 & ww © we @3e & & © © © © © @&@ 8 @ 


. 187 
. 104 
45 
823, 324, 370 
: 187 
.  —«:104 
6 8 
. 870, 871 
. 869, 370 
. 870 
119 
. 66, 350 
. «B26 
e $22 
. - $22 
. 66, 848 
. «826 
; 128 
104 

4 

4 
. ALT 
. 826 
119 
187 

142 

823 

| 144, 145 
54 
. 826 
$26 

i21 

119 
104 
104 
114 
. 4, 7, 108 
4 
. 120 
. 7, 108 
. «104 
. 28,371 
. 826 
104, 326, 326 
. 7,108 
. +824 
. —- 1088 
45 
. ie 
. —-: 104 
. 882 
. 48, 394 
. «167 
. 28,3871 
, 48, 898 
. «8238 
. 870 
. WB 
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Definitions and Explanations of Terms—concld. 


a Sedition cad ° r e e e e e e . 340 
* Sentry Post ” ‘ ; . ‘ ; . ‘ ; 112 
ae Shamefu m e e e ° a e Pad 112 
“ Special law a e es s e e ‘ ® a $26 
* Stoppages ” ‘ F : ‘ . . ‘ : 128 
“ Superior Officer” . ‘ ; , 5 . ° ; 1038 
4 Terms nsed in I. A. A. . ® t « ® e . 108, 104 
Valuable ee , : : ‘ . . ° 324 
‘s Vessel ” ‘ ; ; ‘ ‘ ° 326 
‘¢ Voluntarily causing burt” : : ; : ‘ 119 
“« Warrant Officer” , ; ; : ; 4 : - 4,108 
“ Watchword ” , ‘ ‘ F ‘ : ‘ 112 
“Will” ‘ ‘ ° ‘ j ‘ ; ‘ 324 
* Wrongful gain o! e . ; ‘ ‘ ‘ ‘ 323 
&e Wrongful loss oF e a e e e e e 6 823 
“ Year” and “ Month” . : . ‘ ; , . 826 
Department. 

Corps or, every person enrolled under I. A. A. must belong to 

some , ° ° . : ‘ ‘ ; 169 


Definition of . é s ‘ é ‘ ; . ‘ 104 


Deserter. 
Apprehended, to be delivered into military ees ‘ : 156 
Capture of . ; . : : . 135, 156 
Disposal of property of . . ‘ . 152, 250 
Enrolment and attempting to procure enrolment of . 116, 117, 257 


Harbouring . ~ 116, 117, 257, 341 
Person subject to I A. A. when deemed to be A ; ‘ 156 
Property of, disposal of . ‘ ‘ ‘ . ; . 152, 250 


To be tried in original corps 3 ; ‘ : : ‘ 117 
Desertion. 


Absence without leave, and, difference between ‘ . 115, 116 
Absence without leave, conviction for, on charge of 143, 204 
Apprehension and, period between, does not reckon as service 
towards discharge 116 
Attempted, conviction of absence without leave on charge of . 143, 204 
5 i on charge of desertion, and vice 
wersa . ‘ . 143, 204 
Charge for, time important element in : ; ; : 117 
Death, punishable by ‘ ‘ 115 
Deliberate evasion of aloes service is. ‘ ‘ 117 
Evidence of . : ° 156 
Forfeiture of service for pension or gratuity on ‘ : 116 
Forms of charges ‘ . ; , . 257, 258 
Important military service, toavoid . : - 115, 117 
Intention element in offence of . ‘ ‘ 115, 116, 117, 196 
Offence of P , ‘ . 115, 116, 257 
Offender to be tried i in original corps : 117 
Penal deductions of pay and allowances for every da y of 
absence on . £81, 182 
Provisions as to time not reckoning towards discharge, when 
in state of ; ; ' 252 
Reference by accused to Government officer on trial for ; 145 
Trial for, copy of record of declaration of court of inguiry 
admissible : ‘ 156 


Desertion, Fraudulent Enlistment and Absence without dears: 
Forms of charges for : ‘ : ; , i . 257, 258 
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Despondeney. 
Spreading reports calculated to creafe, in time of war . . 111, 112 


Destruction. 


Medal or decoration, of . : ‘ ; . . 121, 262 
Destruction of Government property ‘ ; ° . 118, 259 
Detachment. 


Commanding officer of, powers of, on summary court- 
martial 8 e a ry e s e e e 20, 249 


Discharge. 

Authorities mowers to anthorize discharge of person 

subject to 1, A : 172—175 
Certificate to be; a to person dismissed or ‘discharged 108, 171 
Date on which it takes effect . . 9, 171 
Desertion and apprehension, period between, ‘does not reckon as 

Service towards . . ° : ‘ . 116 
Discharge certificate how furnished . ‘ ° ° ; 171 
Difference between dismissal and - 102 
Enrolment in corps, without having obtained discharge from 

former corps a eee gs 116, 117, ae 


How authorized é 
Mlegality or irregularity "in enrolment does not entitle person 


to claim, in certain cases : : : ; : 105 
India, in, and out of India : : ; ; ; : 108 
Native officer, of, restrictions on ° . 107 
Person enrolled under I, A. A., of, not ‘to be delayed , 170 
Table of authorities empowered to authorise : ‘ » 173-175 
Warrant officer, of, when requiring approval ° . ‘ 248 

Discharging authorities (See ** Discharge ”). 
Discharge certificate. 
Dismissal ur discharge to take effect on day on which it is 

fuinished . ‘ . 171, 244, 245 
How to be furnished to person dismissed or discharged . ‘ 171 


Discipline (See Military Discipline). 
Disclosures of Information. 
Offences and penalties . eee FG, 418 
Disease. 
Feigning, producing or aggravating . « « 118, 119, 259, 266 
Disgraceful conduct. 
Forms of charges for . . . ° ° ° 258 —260 
Offences and penalties . : ~ 117, 119 
Dishonest misappropriation (See also Movable property) hg 7 0, 81, 117. 
8, 258, 356, | &57 
Dishonest receipt of property, etc. . : ‘ . 70, 118, 259 
Dismissal. 


Attested person, of, when requiring approval ° ; ; 248 
Certificate to be given on dismissal and discharge . ‘ . 108, 171 
Convict, of (See also Convict) . ‘ 9, 107, 108, 171, 172 


Date on which it takes effect . ‘ . 128, 171, 172, 244, 245 
Discharge certificate how furnished on ° . . ‘ 171 
Difference between discharge and ; : . : ‘ 102 
Forteiture of arrears of pay and allowances on =, ‘ ~ 127, 128 
Loss of any pension or gratuity involved by. ‘ . - 9. 102 
Native officer, of, by Governor-General in Council, Commander- 


in-Chief in India, or court-martial . ‘ < : . 9, 106 
Officer commanding army, division, brigade, by ; 107 
Person sentenced to, may be stopped all reads of pay a 

allowances . 2 ‘ . ‘ : _ ‘ * in, 128 
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Dismissal—conid. 
Person subject to I. A. A., of, when to be carried out by Com: 
manding Officer . ; 171 
Postponement of, in case of person, ‘against whom charge i ia 
pending ° ; : : 172 
Punishment of, as court-martial sentence. ; : . 127, 128 
Sentence of, form of ; : : ; . 298, 306 
Subsidiary order in case of, form of . ‘ ‘ : 311 
Warrant officer, of, when requiring approval ; ; ‘ 248 
Disobedience to lawful command. 
Offence of . ; i , : ‘ ; . - 114, 256 
Disqualified. 
Meaning of . ° ° . 187 
District Co urt-Martial (See Courts-Martial). | 
Disturbance. 


Fuir or market, of, neglecting to make reparation for . 123, 124, 264 
Division. 


Definition of . . é 104 
Officers who may exorcise powers of officer commanding a ‘ 248 
Documents. 
Account book, entries in, relevant evidence 39 
All, attached to proceedings to be = by resident or 
superintending officer . ; ‘ : 313 
Attestation of . . , 47, 893 
Authorship may be proved by circumstantial evidence. A2 
Certified copics usually to be attached to proceedings of courte. 
martial insteal of originals . . ‘ . 
Contents of, may not be proved by oral evidence . . . 45, 46 
Contents of, oral evidence of, when relevant ° : . 47 
Contract, grant, otc., rule as to . , ; 49 
C pies of ° : ; ° ‘ ‘ 40, 46—43, 49, $94, a 
Definition of . : 


Enrolment, use of, as | evidence of answers made on enrolment 8 122, 45 
Evidence of ‘ . . . 27, 89, 40, 41, 42, 46—49, 54, "140, 

141, 390—397 
False, making . , . : ° 361—363 
False, offences in relation to . ‘ 121, 122, 262, 263, 3821 —i63 
Forwarded with application for court-martial e . 18, 3l, 177 
Must be produced to the court by @ witness ‘ Sate He 


Offences in relation to ‘ ‘ . 

Person producing, must be sworn. ‘ ‘ : ° P 312 
Presumptions as to. . ‘ ‘ ° . 49, 395, 396, 397 
Primary evidence of ‘ , ; ‘ , - 46, 390, 391 
Private, definition of ‘ ‘ ‘ ‘ . . 48, 394 


» secondary evidence of . . . . 46, 47, 48, 390--392 
Production of, by order of ‘ Convening offizer ” ce President, 2 
Juige Advocate” or “C. 0. of accused” . 140, 141 


in charge of postal or telegraph a saa . 141 


6 rules as to uotice for . ‘ 392 
Provisions as to extracts and copies of certain . . 48, 49 
Pablic, copies of, when admissible ° ° , “AY, 48, 49, 394 

3 detinition of ° . . - 48, 393 
» hearsay evidence, application of rule of, to ‘ ; 89 
n omission to produce to public pss by person 
legally bound to produce it ‘ . 243 
es records, entries in, admissible as evidence ‘ 89, 40, 384 
Refreshing memory by ° . ° ° . 54, 58, 412, 413 
Refusal to produce. . ° . ‘ ° 128 


Rules as to notice to produce .  . . . . . 898 
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Documents—conid. 


Secondary evidence of é ' ; . 46, 47, 48, 890, 391, 392 
% of, when given. j : 47, 48, 391, 342 
WwW {tness refreshing memory by . ° ‘ ; 54, 58, 412, 413 
Double-Company, etc., Commander. 
Freliminary investigation into case of alleged offender by 16 
Drunkenness. 
Confession, when in state of, admissibility of ‘ ; : 35 
Duty. 
Absence from, counts as “ day of absence” . ° , 132, 183 
for 60 days ; : . ° : . 156, 247 
Dying declarations as evidence . « , 4 . 82, 37, 88, 381 
E 
Eligible. 
Meaning of . ° e ® e ° ® e e 187 
Enactments. 
Repeal of Py e e ° e . ° ‘ * 157 
Enemy. 
Assisting the . ‘ ‘ ‘ ; » AM, 112, 254 
Casting away arms in presence of ‘ : , . 111, 112, 254 
Corresponding ia , ‘ : ; ‘ . . U1, 112, 254 
Definition of ‘ : ; : ; : . 104, 112 
Harbouring an ; ‘ ; . ; ‘ » 111, 112, 254 
Offences in relation to ; : ; ‘ j » 111, 112, 118 
Persons included in term . ; . . ‘ , : 112 
Releasing or suffering to escape . . ‘ . . . 120, 260 
Enrolling officers. 
Duty of, after enrolment . ‘ ‘ ° . 168, 169 
In case of direct enrolment into reserve of corps . : ‘ 169 
Procedure before . ; 105 
To forward enrolment paper to ofler in charge of Long Roll 
of Corps. ‘ ; ; ‘ . . 168, 169 
Whe are : ‘ ‘ ‘ . . ‘ ‘ . 168, 169 
Enrolment. 
Classes to be enrolled 105 
Conditions of Service”? embodied in questions ‘in form of 
enrolment . 105 
Conditions of eervice in enrolment paper can “only ‘be changed 
with consent of person concerned. § 
Corps, in, without having obtained discharge from former 
corps . ‘. ‘ . ; ;. ri : . 116, 117, oe 
Defimition of . ‘ ; : : ° 


Deserter, of . ‘ 


| 116, 117, 967 
Difference between, under L A. W. and I. re A. . , 8 


Direct, into reserve of corps, officers who can effect ; 169 
Duty of enrolling officer, after enrolment . : - 168, 169 
Enrolled person who has uot been attested can always be dis- 

charged by commanding officer ‘ 106 


Enrolment paper admissible as evidence of facts stated 3 mit 8, 122, 145 
False answer on . ‘ ‘ ‘ 4 ‘ ; 122, 262, 263 
For general service . . ‘ 2 ‘ ; : 8 
Form of, contents of each . ; ; ‘ . ; : 252 
5 five in number , , . 168, 252 
» provisions as to time aa in state of desertion not 
reckoning towards discharge, in . , , : 252 
» published asI. A. Forms. ‘ , ° . 2h 
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Enrolment—contd. 

Fraudulent, can be committed by person who belongs to 
& corps and enrolls himself again in same corps ‘ 117 

Fraudulent enrolment, enrolment on which to serve on convic- 
tion of ; 117 

Fraudulent, forfeiture of service towards pension ‘or gratuity 
on conviction : ‘ ; ; : : 117 
Fraudulent, forms of charges . . 257, 258 

5 offender may be tried either i in * his original corps 
or in his present corps 17 

5 offender should usually be tried i in corps in whith 
he is to be retained . 117 

Illegality or irregularity in, does not entitle person to " aim 
discharge in certain cases , ; : ‘ ‘ ‘ 105 
Officers authorized to enrol : . 168, 169 
Persons subject to Indian Army Act, by virtue of | ‘ 4, 7, 101 
Presumption of, in certain cases . : : ; ‘ : 105 
Procedure before enrolling officer ; ; ; ‘ : 105 
Punishment for false answer on . ; . 105, 122, 252 
Reserve of corps, into, officers who can ‘effect : ; ‘ 169 
Taking gratification for procuring : ; ‘ ‘ . 124, 265 
Transfer of person enrolled under I, A. A... . 169 

Without having been en from former corps or depart- 
ment . ‘ ‘ : ‘ . 116, 117, 257 
Enrolment and Attestation — : ; : . 105, 106, ”168—170 

Enrolment Paper. 

Evidence of enrolment and of facts stated init . . 8, a 122, rc 
Signing of, by enrolling officer and person enrolled 105 


To be forwarded to officer in charge of Long Roll of Corps . 168, 169 
Equipment. 


Dishonest misappropriation of . e ‘ ‘ . . 117, 258 
ixe.uption of, from attachment . . ; . : 154 
Furnishing false return of, and punishment for. , . 122, 268 


Making away with, losing by neglect or wilfully injuring 121, 261, 262 
Evidence. 


Accomplice, of ; - . 34, 35, 51, 407 
5 » of should be corroborated , ; ; : 51 
Account book, entries in, relevant ; : ; , . 89, 384 
Accused, admissions by. ‘ ‘ ; . 34, 45 
Accused cannot give, on oath or affirmation , . 201, 229 
Additional, may be taken by court-martial on revision 25, 147, 207, 208 
Admissibility of é . 2, Ree 63, 141, sie 1438, 247 
» of, judge to decide as to . , 407, 409 
of, when court is in doubt, rule as to ‘ 59 
Admissions ; A : ; , ; '378—381 
oe definition of . 5 . 3&4, 378 

”» may generally be roved inst rsons | making 
them, but fr in their aa re ; ‘ ent 380 
3 plea of “ guilty ”, commonest form of ‘ 45 
rules a8 to e e e e e cI e 34, 45 
Alibi : 32 

Before court-martial which is dissolved, may be used at sub- 
sequent trial of accused ; : . 88, 89 
Before magistrate, use of, at court-martial . ° i . 39 

Burden of Proof (See Proof below) 

Business, course of, relevancy of facts showing . .  . 38, 378 
‘ statements made in es course of . 37, 38, 381, 382 

” va comparison 


with English law. ‘ e r ® e e 38 
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Evidence—coxid. 
Character, as to, after conviction 438, 145, 146, a a a 230, 243 
PP » court always to take ; 205 
‘ » effect of . : ; ‘ ; . 48, 44 
bs » how to be given on conviction ‘ . 205, ‘206 


9 of accused, as to 20, 43, 44, 145, 146, 200, 201, 205, 206, 
229, 230, 888 


” as to at summary court-martial . ; . 48, 146, 229 
»  Whenadmissible . ‘ . 48, 145, 146, 388 
Circumstantial . ‘ ‘ : P ‘ , ; 27, 30, 42 
”» authorship of document may be proved by . 42 

9 considerations for court before finding prisoner 
guilty on . ‘ ‘ ‘ ‘ ‘ 30 
Commission on, method of taking j ‘ ; 142 
a5 taking of, on, when to be resorted to : 143 
” on, taking of . 141-143 

g. v.) (See also * Courte-Martial” witness, ey 
Complaint wad statement, difference between ; ‘ 31, 32 
9 how far admissible. ‘ e ‘ 31 
- must be made to some one in authority ‘ 32 


Pe of, made shortly after sa ala when to be 


given 31 
Conduct, relevancy of facts showing previous or subsequent '372—374 


Confession, accomplice, by . ‘. : ‘ . 84, 36, 381 


Pe accomplice, by, rules as to. 34, 381 
” at court of inquiry inadmissible before court- 

martial ° . - 52, 247 
. definition of 34 


- fraud, etc., obtained by, admiesibility of . 865, 381 
. general rule asto. 34 
s» involuntary, facts discovered. through, when 
admissible as ‘ . . 36, 8380 
involuntary, under threat, etc. : 35, 380 
made after removal of impression caused by 
inducement, threat, etc., relevant . : 881 
made at court of inquiry . "$6, 37, 52, 247 
made on oath in previous proceedings, admissibility 
of e e e e e e ° 36, 37 
must be voluntary ‘ : : : ‘ . 985, 86 
police officer, to : ‘ . 86, 380 
police officer, while i in “custody of ‘ ‘ . 86, 380 
secrecy, un‘er promise of ‘ : . 36, 381 
when in state of drunkenness. ; : 35 
when not deemed to be voluntary ° ‘ 35 
whole confession must be givenin .. ‘ 86 
<‘onsiderations for guidance of courts-martial with ha to 
taking evidence by commission . . . . 143 
Conspiracy, in case of . 82, 374, 376 
Conspirator, things said or done by, in reference to the 
common purpose . 374 
Conviction, previous, of, and general ‘character, ‘when. to be 
taken . ~ 145, 146, 205, 206 
Copy of record of declaration of court of inquiry ara 
on trial for desertion . - 156 


Court may presume the existence of certain facts . ° . 408, 404 
Court of inquiry (q. v.) 
Court of inquiry, by, when to be taken on oath or affirmation 

by e e e ° ® e e e e @ 246, 247 
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Evidence—contd. 

Court to record sufficient, to enable it to determine sentence . 19, 20, 
228, 229 
Deaf and dumb person, of ‘ ‘ ‘ 51 
Death, statement es to cause of, admissibility of . , : 881 
Definition of . , ° ‘ . ‘ . 870, 371 
” Dieproved : : ; ‘ : . 28, 371 
0 “Not proved” . ‘ ; ; ; . 28, 371 
Py “Proved” , ° . ‘ : 28, 371 
Nesertion, of . : , ; ‘ ‘ ‘ , 156 
Direct . : : 27, 45, 46, 390 
Disposition, tending to show, not admissible . 88, 44 
Distinction between a “statement” and a “ complaint ve : 31, 32 
Documentary, exclusion of oral by . ° , . . 397-400 
= meaning of ; ; A j ‘ . 27, 45 
- rule asto . ; ; ‘ . 46, 390—397 
who may read at trial : : ; ‘ ‘ 200 
Document, authorship of, how proved . ; . ° : 42 

Documents (q. v.). 
Dying declaration, admissibility of . . . 82, 37, 38, 381 

» declarations, comparison with English law . ; ‘ 88 
Enrolment paper, evidence of facts stated init . ‘ ; 40 
Estoppel ° e e . ° ° 404 
Exclusion of . ‘ : ‘ ‘ . 24, 29, 37, 57 

“ of oral, by documentary ‘ : ; ‘ 897-400 
Expert, rule as to 40, 46, 886, 387 
Explanatory and introductory facts, relevancy of . : . 82, 374 
Facts bearing on question whether act was accidental or 

intentional, relevancy of . ‘ . 377, 378 
Facts forming rart of one transaction, relevancy of | 80, 81, 872 
«Facts in issue” . 29, 30, 53, 371, 372 
«Facts in issue” and “ relevant facts,” but no others may be 

given in . 29, 30, 871 
‘“‘ Facts in issue,” facts which are the oveasion, cause or effect 

of, relevancy of . ‘ ; : 372 
Facts not otherwise relevant, when relevant . : ; : 375 
Facta of a public nature, statement as to, relevancy of . ‘ 384 
Facts showing state of mind or body, relevancy of . 982, 376, 377 
Facts which are the occasion, cause or effect of “facts in 

issue,” relevancy of 5 . ; ; ; ; 372 
False, as to belief, is perjury . ‘ , ‘ . 42, 123 

»» before court of inquiry . "36, 87, L2, 247 

» considerations for courts-martial before instituting 

proceedings against witness for ° ‘ ‘ 

55 giving or fabricating, offences of ; . 77, 128, 343, 344 
Finger prints, of, by expert , . 40 
For prosecution, taken first on plea of e not guilty ar . £0, 23 
General rule as to, before courts-martial 144 
Government officer, written reply of, as evidence on trial for 

desertion, absence without moe etc. 4 . 145 
Hand-writing, as to . "40, 4l, 42, 387 

” method of proving authorship of anony mous 
letter by. : ‘ : ‘ 42 
és proof of, by comparison ; , . 41, 42 
who may give opinion regarding ‘ : ‘ 41 
Hearsay,” admissible in certain cases ‘ ‘ . ‘ 37 

‘é application to public documents ‘ , 5 39 

4 definition of . ‘ ; ‘ ; 87 

9. reasons for exclusion of . : ; , . 87 
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Evidence—contd. 

How tobe taken down. . ; . . » 220, 221 
Improperly, received or rejected . ‘ ; 58, 59, 414 
Inadmissible as to accused oa "8 disposition on charge of 

murder ‘ ' ‘ ‘ » 83, 44 
Inconsistent facts, relevancy of . ; ; ; 32 
Indian Evidence Act, enor of . ; . . ; 2y 
Indirect ; ‘ ; , . 27, 80 


Intention, as to ; ‘ "38, 44, 64, 65, 112, 180, 181, 877, 878 
3 knowledge, etc., a8 to ; . 83, 43, 44, 64, 65 
Interest, statement against, relevancy of : ° ; 882 
Judge to decide as to admissibility of ° . , » 407, 408 
J udgment of court of law, relevancy of ‘ ; . 40, 385, 386 
Judicial inquiries, a” to be on oath or affirmation 27 
» notice e . ‘ 44, 45, 144, 145, 388—S90 
King’s Evidence. 51 
Law, statements as to, contained i in law books, reley ancy ‘of ‘ 384 


Maps, charts, plans, statements in, relevancy of . 384 
Mind or body, facts showing existence of state of, relevancy 
of ® td e e ) 976, 877 
Motive, etc. relevancy of facts showing . , » si, 72-814 4 
Nature of ; . , ‘ , 
Notes of, witness may not read . ‘ ‘ ° 58 
Oath or affirmation on, accused cannot give ‘ ‘ . . 204, sii 
Opinion as to conduct 
» a8 to existence of right or custom, relevancy of. ; 837 
» examples of expert ‘ ‘ ° . 40,41 
» handwriting, as to, when relevant ; ‘ ; ; 387 
» not generally admissible as . ; 40 
» Of convening officer, of, at summary general ‘court- 
martial . ‘ ; . 244 
»  Yelationship as to, “when relevant . ° : | 887 , 388 
» relevancy of ‘ ‘ : ‘ - 40—43, 886—388 
ss rule as to expert . ‘ ‘ . 40, 46, 886, 387, &9u 
»» when admissible as evidence , ; . 40, 41, 42, 43, 46 
Oral . . .« «© «  « «6 4 465, 46, 145, 890 
» as to contents of documents, when relevant . ‘ bs 380 
» exclusion of, by documentary. ; ; : 397—400 
» lIneaningof . ‘ ° ‘ . si 46 
Plea in bar of trial, in support of ‘ . ‘ . 
Preparation, relevancy of facts showing ‘ , » 3i, 12314 


Presumption as to signatures. 145 
” sy the existence of certain facts, by court . . 408, 404 


Previous convictions and general character, of, on conviction 
by court-martial . 48, 145, 146, 205, 206, 229, 230, 243 


” convictions, of, at summary court-martial , . 146, 230 

Ps conviction, of, produced by prosecutor . ‘ . 200, 201 

i conviction of, to show bad character ; ;: ‘ 43 

i inquiry, at, admissibility of . ; ‘ , ; 88 

Primary, of documents’. ; ‘ . ‘ » 46, 890, 391 

% of documents, meaning of , ‘ ‘ . 46, 390, £91 

Proof, burden of : . 24, 49, pe 65, 400—404 

» 95 a8 to particular fact . ;. ‘ 401 

OF ” ra generally lies on prosecution : ; 24, 49, 65 

‘ » yg intrial for murder . ‘ e ° 65 

i » 9 lies on person asserting a fact * 49, 400, 401 
” » yy presumptions by court, as to events likely 


to have happened . . . , ‘. 50 
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Evidence—contd. 

Proof, burden of proving case of accused comes within excep- 
tions. - 401, 402 

” » 9», proving death of person known to have been 
alive within 80 years : 402 
”» » 9» proving fact especially within knowledge ; 402 

” » 9» proving fact to be peor to make evidence 
admissible . 401 

- “i » proving that person is alive who has not been 
heard of for seven penne . ; ‘ 402 
s »  » shifting ‘ P ; ; 50 
is » when onaccused ., A ‘ : 49, 50, 65 
” facts admitted do not require . : , ; 390 
» facts not requiring ; 44, 45, 888—390 
Prosecution for, samming up of, by prosecutor ‘ ~ 24, 200, 201 
Prosecutor, by, special rules as to . ‘ . : , 200 
9» s» When to be given : ‘ ‘ . 199, 200 
Provisions as to extracts and copies of certain documents . 48, 49 


Provocation, of (See Provocation). 
Public records, entries in, admissible as - : . 89, 40, 884 
Rape, caution as to evidence in cases of 67 


Reasons for exclusion of certain classes of . ; ‘ . 28,387 
Rebutting : P , ; ; ‘ ; d , 205 
Refreshing memory . ‘ ; ‘ 54, 58, 412, 413 
Regimental books, extracts frmas . wwe . 40, 145 
Relationship, opinion as to, when relevant . : - 387, 388 
“Relevancy” . . 4 a 87, 29-44, 58, 369—388 


“¢ Return ” of commission made ‘ ; , . 40, 142 
Revision, on, fresh evidence can be taken : ; 26, 147, 207, 208 


Rules of, contained in Indian Evidence Act applied to courts- 
martial under Indian Army Act : ; . 26,144 


Secondary of documents . ; 46, Aly, 48, 390, 391, 392 
Signatures, presumption as to 145 


Special plea, to jurisdiction of court, in support of ° . 195, 196 
Statement (See also Accused and Hearsay above ) 

», ‘against interest, relevancy of . ; ; ; 382 
i and complaint, difference between . 31,32 
9 as to any law contained in law books, relevancy of 384 
9 as to facts of a public nature, relevancy of . ; 384 

” by person incapable of giving evidence, admis- 
sibility of . 88 
‘4 by 8 person who cannot be called as & witness 87—39, 381-383 

a by person who is dead or cannot be found 
relevancy of . 381 

s made by accused before commanding officer, admis- 
sibility of . : ; . ‘ ; 86 
when relevant . ; ‘ 32, 37 
Sufficient to be taken to determine sentence ; ; 198, 229 
Summary court-martial, at, when to be trauslated ‘ 226 
” ag court-martial, at, how taken 7 26, 243 
” 9 at, need not be recorded 243 
of, attached to proceedings on plea of “ guilty’ 20, 28, 106, 
. aie game 198, 298, 229 
» calling of witnesses whose evidence isnotin . 232, 179 


» copy to be given to accused in complicated case 17, 233 
»  cYoss examination of witnesees by accused at 

taking of 2 ‘ . 176, 178 
” destroyed on plea of * not guilty’ 2 ‘ , 186 
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Evidence—concld. ~ 
Summary of, discrepancy between evidence at court-martial 
and : . 89, 186 
» yy  Gisposal of by convening officer ‘ 17, 18, 185, 186 
» how far admissible ° . 89, 56, 186 
» y laid before court . , 286 
» 99 May be admitted as evidence of facts recorded 
by it when prisoner has pleaded guilty . 39 
+.» Modeof taking . , 16, 17, 176, 178 


2» 9 not required when accused is tried by summary 
court-martial without reference to superior 
authority ; 177 
» sx Officer who should be detailed to take down ° 178 
» ys Officer who took down, disqualified from serving 


on court-martial ‘ ‘ 187 
+> a9 president or superintending officer alone, 
usually toreferto . 186 
» 3s Yequired when commanding officer "refers case 
to superior authority ‘ 16, 18, 21 
»» 99  Bhould correspond with evidence given before 
commanding officer : 17 
so» 9, should justify trial of accused by court-martial . - 21 
» yy statement of accused in, to be read to court as 
evidence ° 186 
> ys  %0 be considered by commanding officer 17, 178, 179 
3» 33 to be enclosed with proceedings on plea of “ Not 
guilty.” 313 


» x to be forwarded with application for sanction to 
try accused by court-martial . 17, si 21, Ue 


» »  tobein English language ‘ . 
» 9 0 be laid before courts-martial | 178, 179 
» 93  toberead by court on plea of “ Guilty ” by 
accused - 19, 20, 198, 221, 228 
« 9 to be taken down i in presence of accused 16, 176—178 
o «=6og~Ss OOF - 17, 89, 56, 186 
«> go Use of, at trial, to show that witness has con- 
tradicted himself, etc. : . : 166 
» 99 99 Of, in cross-examination, 56 


» » 99 Of, where accused pleads “ guilty 7 186, 228, 229 
» yg Vernacular documents attached to, to be accom: 


panied by translation ; ; ; ; 179 

bumming up of evidence for prosecution . . 24, 200, 201 
To be kept distinct when accused is ee with several offences 179 
Translation of ‘ : . ° , ‘ 19, 220, 226 
tVhen to be translated . . ° ‘ ‘ , ‘ 220 
Witness may not read. ‘ 53 
» privilege of (See also Witness) : " 62, 58, 408, 406, 407 

" Exaction of carriage, porterage or provisions . - 120, 121, 261 


Experts. . 
Evidence by . ; : ‘ ; ; 40, 41, 42, 46, 886, 387 
Extortion. 


Offences of . ; ; . . 46, 77, 120, a 261, 350, 355 
When robbery ‘ : : . ; ; 355 
Failure to appear at et ‘ ‘ : ‘ . 116, 117, 258 


Fatlure to rejoin . * e ry e e ° 116, 117, 258 


£70 
[References to 1.4.A. are in thick type, those to Rules in ttalics.} 


Fair. 

Disturbance of : . ‘ : ° ; . 123, 124, 264 
False accusation. 

Making ; . . ‘ ; , ‘ . 121, 122, 262 
False alarm. 

Intentionally occasioning, in time of peace ; ; . 118, 256 

y 9 ” of war . ® ° 111, 112, 255 

False answer on enrolment... ‘ ‘ ; » 122, 252, 263 


False documents (See Documents). 
False Evidence (See als) Evidence). 
Court of inquiry, before, aca of court of inquiry 


admissible on trial for ; ‘ ‘ . 86, 37, 52, 247 

Offence of giving or fabricating : ; . 77, 128, 348, 344 
False return or report. 

Fornishing ‘ : ‘ : . ‘ ; - 122, 268 
False Statement. 

Affecting character ‘ . . . ; . . 122, 262 

Court-muartial, before : ; ; ; ‘ A . 323, 264 

Obtaining pension, etc., by : ‘ ; ; ? . 122, 262 

Offences in relation to. ; : . 121, 122, 262, 268 
Feigning disease or infirmity. ; ; ‘ » 118, 119, 259 
Field. 

Plunder of, in time of peace. ‘ . . - 121, 261 
Field work. 

Refusing to superintend or assist in . ‘ : . ~ 115, 257 
Finding and Sentence. 


Confirmation and confirming authority (q. v.) 
and revision of (See also Oreeenoe and 


Revisio on) . : is 146—148 
Finding, acquittal, of, difference between under I. A. 
and A. A. , . , . 205 
Finding, acquittal, of, form of . 208 
” ” may be reversed by courton revision 26, 208 
” ” ” sent back once for revision 25 
» ” not valid until confirmed : ‘ . 206 
2” ” requires confirmation . ° . 84, 146 
99 » procedure on , ° , ‘ » 206, 280 
” alternative charges,on 208, 204 
» confirmation of ‘ . 18, 24, 265, 146—148, 207—210 
” ” , on alternative charges . . - 209, 210 


» consideration of, by court-martial , 24, 28, 202, 248 
” consideration of, by eummary general court-martial . 243 


deliberation on, ‘to be in closed court =. ; 203 
” forms and record of . ° ‘ 202-204, 280 
” forms of . , ; 202, 203, 230, 296, 297 
” forms of, at summary court-martial . . 304, 3805 
9 a Guilty,” of, forms of : 296 
” “ Guilty,” of, when facts in charge are only proved 
in part 208 
» “ Guilty,” procedure on finding of ‘ , 20, 24, 25, 205, 206, 
213, 215, 230 
» “ Guilty ” to be recorded on plea of “Guilty ” ‘ 196 
» honourable acquittal, of, when correct . ° ; 208 
» « Insanity,” of, form of ; ° ° ; ‘ 297 
” « Not guilty,” of, formof . . 296 
” “ Not guilty,” of, person turning King’s evidence . 51 
” “ Not guilty,” procedure on - 205, 230 
” opinion of members of court to be. taken beparately 


on each charge ‘ ‘ ‘ : . 202 
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Finding and Sentence - conid. 


a9 
33 
a3 
” 
33 
3 
3 


Finding procedure on finding of “not guilty 2 - 20, 205, 218, 216 
; 185 


- on illness of accused prior to . : 
promulgation of ; 208 
reterence by court to confirming officer prior to . 202, 208 
revision of ; . 147 7, 207, 208 
3 not allowed ‘when sentence alone sent back 208 
special, admissible on charge for disgraceful conduct 118 
» finding instead of “ not guilty ”’ 29, 202, 203, 204 230 


os »  formof . ‘ , ; : ; » 208, 297 
_ » insanity, of, . ‘ . 194, 297, 987, 238 
ss x » of, form of i : 9297 
” Pe ‘5 of, procedure when not ‘confirmed . 237 
re 3 » of, procedure when confirmed - 237, 238 
on Ps » Of, to be dated and signed by 
president . 237 
Pe » when facts diffilr materially from facts 
alleged . - 29, 202, 208 
summary court- martial need not be closed for : 280 
votes procedure on equality of, by members of court 140 
Members of court or prosecutor not to confirm : : i 210 


Proceedings after, at summary general court-martial . : 244 
Revision (g. 2.) 

Revision, sentence can be increased on : 208 
Sentence, accused may be relieved from consequences of 


99 


il'egal . 21 
authorities who can interfere with, after confirm: 
ation . , ‘ . . - 25, 148 
awardable by S§ C. M. . ‘ ° ‘ . 138 
commutation of : ‘ 150 
commutation of sentence of corporal punishment ; 130 
confirmation of . . 18, 24, 25, 146—148, 207—210 
‘ of, notw ithetanding informal or 
excessive . 210 
confirming authority cannot amend wholly illegal. 210 
death, majority requisite for sente ce of : : 144 
» oOf,formof . . ‘ . : - 148, 298 
» when obligatory ° , ‘ , 66 
»» of subsidiary order in case ‘of ; ‘ : 811 
dismissal, of, da:e on which it takes effect . : 128 
244, 245 
entering of, on proceedings 207 


evideme as to character - service of accused 


taken before . ‘. ‘ - 20, 280, 243 
excssive, who can reduce , ‘ ‘ 2u, 21, 210 
execution of : 14, 148—150, 244, 245 
forfeiture of seniority of rank, effect of , : 128 
formof . . : - 298, 249 
form of, at summary court-martial | . ; j 805 
how awarded and where detailed . 20, 206, 207, 313, 215 
how to be recorded . ; , . 207, 231 
illegal, may be treated as a nullity ; . 21, 210 


imprisonment, of, when to be treated as “ simple ae 128 
involving dismissal. ° 20 
mitigation of (See also Punishment) ° 150, 208, 209, 210 
mitigition, remission and comuutation of, by con- 

firming officer ° : . 26, 116, 147 
mitigation of, on partial confirmation . . - 208, 209 
murder, for ; ° ‘ ; . . 66, 81 
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Finding and Sentence—concld. 

Sentence, must be authorised by I. A. A... < ; . 207, 230 
must be signed by president : 207 
of summary court-martial to be carried out at once 


a 


9 

20, 147, 231 
; one in respect of all charges : » 20, ane 215, 280 
5 opinion aa to, every member must give ; 217 
opinions as to, method of taking . : . . 217, 218 


tea before, at summary F itttna thi form 
‘ : . : ‘ 305 


o . 
promulgation of. ° . 208, 231, 282 
promulgation to be deferred in certain circum- 

stances 6 eo e e 8 e ® i 


s remission of . é ‘ . ; : 
' revision of . 147, 207, 208 
‘6 sufficient evidence to be taken on plea of of * Guilty 8 
to enable court to determine . . - 198, 229 
- summary court-martial, at, form of  . : . 805, 306 
ss summary court-martial, of, promulgation to be 
deferred in certain cases : 232 
‘5 Summary court-martial of, promulgation of . ", 281, a2 
i summary court-martial of, reduction of ; . 147 
rf summary general court-mart ial at ‘5 ‘ 243 


summury general court-martial of, carried out at 
once, when not exceeding that awardable by 


D.C.M. . ‘ . 25, 146 
a ea dees or imprisonment, of, commencement 
. 148, 207 
» valid may be substituted for invalid by higher 
mnilitary authorities ‘ - 14, 21,148 
i votes, equality of, by members of court, proper 
on ° ° ° : ° , ; 140 
Fines. 
Collective, losses of arms, for,amountof . . . 10,109, 245 
Minor punishments, as, _ . . : ; ; ; 182 
Finger prints. 
Evidence of, by experts. . ; ° ; , , 40 
Followers. 
Civilian ; punishment of . ‘ . ° ° ‘ - 10, 109 
Discharge of, by commanding officer . . . ‘ . 106 
Exemption from tolls, of . . , . 426 
Native, punishment of, in certain cases ‘ - 109, 110 
Food and Drink. 
Offenccs relating to . é ‘ : ‘ ‘ 77 
Force (See also Criminal Force and Asso. 
Definition of . ‘ ° . , ° ; . 66, 350 
Forfeiture. 
Arrears of psy and allowances, etc., of, on dismissal ‘ . 127, 128 


Military decoration or reward, of, as court-martial sentence . 
127, 128, 299, 306 


Pay and allowances, of, does not compensate injured party. 128 


Restoration of forteited service ; . - 116, 117, 150 
Seniority of rank, of, as court-martial sentence ; . » 1279128 
5 a by sentence of S. C. M., form of . ; 306 
a5 " effect of . : 128 
- si subsidiary order i in case of, form of ‘ $11 


sentence of, forms of . ; ; . 299, 306 
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Forfeiture—contd. 
Service of, for promotion, pension, etc,, as court-martial 


sentence . ‘ e 12%, 299, 806 
pension or gratuity, on desertion ‘ . 116 
Forfeiture of Seniority of Rank. 
Sentence of, by S.C. M., form of ‘ e : ‘ 806 
Sentence of, form of ‘ ‘ 7 ° . 299, 806 
Subsidiary order i in case of, form of ° : ° ‘ : 811 
Fo orgery ° ® e e e ° e ° ® 77, 861 
Definition of . ‘ . ‘ ° ; ‘ ‘ : 361 
Forms. 
Enrolment, where published ‘ 252 
In Indian Army Act Rules, deviation, ‘ete., from, not to inva- 
lidate proceedings . 67 
Notes to, etc., not to have force of rules, but should be 
followed ° , . ‘ P . : ; 167 
Fraudulent Enrolment. 
Enrolment on which to serve on conviction of : 117 
oo of service towards pension or gratuity on conviction 
: ‘ ‘ . ‘ , : ‘ 117 
Ferns of charges ‘ ? ‘ ‘ : ‘ . 257, 258 
Offence of ‘ 116, 117, 257, 258 
Offender should usually be ‘tried ‘in corps in which he is to be 
retained . 117 
Person belonging to corps, ‘who enrols himself again in same 
corps, commits offence of ‘ . . . ; . 117 
Trial, corps in which to take ee : : ; ; 117 
Fraudulent Offences . ‘ . 4 . 118, 119, 259 
Friend of accused (see Accused). 
Frontier Districts. 
Special provision as to civil punishment of whipping in ‘ 434 
G 
Garden. 
Plunder of, in time of peace . ‘ , : ‘ . 121, 261 
Garrison. 
Abandoning, etc. . ‘ « ALL, 112, 254 
Shamefully abandoning, person i in change, only, can commit 
offence of . ‘ ° ‘ ° ‘ 112 
Garrison Orders. 
Neglect to obey ‘ ° . 124, 265 


General Courts- Martial (See Courts-Martial). 
General Orders. 

Neglect to obey 124, 265 
Good Order and Military Discipline (See also Military ‘Disei- 

pline). 

Act prejudicial to. . : . ° - 60, 124, 125, 265 
Government Officer. 


Reference by accused to . 145 
Written reply of, effect of, on “trial for desertion, absence 

without leave, etc. . ‘ ° ‘. : ° ° ‘ 145 

Government Property. 

Destruction of, or injury to : ; ‘ - 118, 121, ets 262 
Dishonestly receiving ‘ . . ; . ° 118, 259 
Theft of ‘ ‘ : A : 118, 119, 259 
Authority to dismiss native officer, , ° ° - 9,106 
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Governor General in Couneil. 
Penal deductions from pay and allowances may be remitted 


by ‘ : ; ‘ . . : ‘ : ; 
Postponement of proceedings of court-martial, pending refer- 

ence to ; . 136, 137 
Power of, to order assembly of S.G. C. M in time of peace . 25, 184 
Power to legislate for whole native army restricted to. ‘ 2 


Power of, to make rules for reserve forces . 415 
Power of, to make rules to carry out porpoeee of Indian Tolls 
Act. ‘ 428 
Remission of penal deductions from pay and allowances by : 250 
Rules under |. A. A. framed by . ; ‘ ; . 8, 151 
Gratification. 
Accepting or obtaining, for procuring enrolment . : . 124, 265 
Gratuity. 
Claim to, forfeited on dismissal . . 9, 102 
Forfeiture of service for, on conviction of fraudulent ‘enrol. 
ment . ‘ e ‘ e 117 
Forfeiture of service for, on desertion . 7 : ‘ ; ;: 116 
Grievous Hurt. 
Causing, offences of , ; : : ‘ 77, 78, 348, 349 
Definition of . : ‘ é ' ‘ ‘ ‘ . 66,348 
Guard. 
Commander, refusing to receive prisoners, etc. ‘ i . 120, 260 
Commander, releasing, etc., prisoner. : : ‘ . 120. 260 
Quitting, in time of pene . ; ‘ : é . 116, 117, 258 
‘4 ,intime of war . ‘ ; ‘ ‘ . 111, 118, 255 
Guilt. : 
Presumption of . F ; ° ‘ ; ; . 24, 59 
H 
Handwriting. 
Evidence of . 40, 41, 42, 887 
Method of proving authorship of snonymous letter by . : 42 
Opinion, who may give regarding : ° ; . 41 


Proof of, by comparison . ° . . : ~ 41, 42 
Harbouring a deserter ‘ , . ° , 116 117, 257, 341 
Harhbouring an enemy ° ° . » 111, 112, 254 
Harbouring and screening offenders. 


Offences of . ° : ; P : , 79 
Harbouring an offender. 

Wite or husband of offender exempt from penalty for . ‘ 63 
Hard labour. 


Term not used in I, A.A. . ; : . : 5 128 
Harm. 


Act causing slight, not an offence c . . , : 384 
Homicide. 

Culpable, attempt to commit . ; 74, 75, 127, 348 

» Offence of . . 68, 64, hy - 127, ene 


» Of person other than the one intended . 
» whennotamounting to murder ._ . . 64, 846, 837 


Horse. 
Killing, etc. . ° ‘ * ® e e ° ° 121, 261 
Hospital. 
Forieiture of pay and allowances when in, for sickness caused 
by offence under I. A. A. . . ° . ss : 131 
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House- 
In time of peace ° ° ° . ° ° ° - 121, 261 
9D ry) war e e e e e e - LlI—1 18, 255 
Offences of e > : ° ° ° ° e 79, 121, 860, 861 
Houwse-trespass. 


Offences of e e e e ° ® e r 79, 80, 860 
Haman body. 
Offences against ; . ‘ ‘ 845-352 
Hurt (See also “ Grievous Hart.”) 
Causing, offence of : ‘ e ‘ 80, me 119, 260, 848, a 
26 


Voluntarily causing ‘ . 
intent, essence of ‘offence of . 5 : 119 
66 Hurt” and ¢‘¢ Grievous Hurt.” 
Definitions of e a e @ e e e e 66, 348 
ftl-treatment. 
Animal, of i ; ° ° ° ‘ 121, 261 


Not causing reparation for , ‘ , ‘ . 128, 124, 264 
Subordinate in rank and position, of . : ‘ « 128, 124, 264 
Impertal Government. 
Discipline and administration of Indian troops when eerrns 
under 


e r) e e e e e 6 
Imperial Serviee Troops. 
Command and discipline of : ° , . ; » 90, 91 
Courts-martial on menof . ‘ ; . ‘ ‘ 91 
Description of : ‘ . : ° ° : ‘ 90: 
Exemption from tolls of . , : , ; 88, 89, 426 
Imprisonment. 
Commanding officer, by, to be ee indays . , ; 178 
Commencement of sentence of . ; ‘ : . 148, 207 
Court- martial sentence, as . ‘ ‘ . 127, 128 
Dismissal when to be added to sentence of . ° : : 20 
Hard labour, with, term not used in I. A. a ° : ; 128 
Limit of, that may be awarded by 8. C. M. . ° , 20 
Meaning’ of . ; ‘ 128 
Minor punishment, as, term not to exceed 28 days ‘ 109 


Native followers, of, for breach of good order on active service 109, 110 
ss a apar oficer, not to be enerere as minor punish- 


: 109 
Penal ‘eductions of pay and allowances for every day of . 181, 182 
Rigorous, meaning of . 128 
» period within which appeal sgninst sentence of, 
must be preferred . . ; . 172 
o sentence of, by S. C. M, form of : , ‘ 805 
es sentence of, form of , 298 
xa subsidiary order in case of sentence of, form of . 811 
when to be carried out in ca Acai ; a 149, 281 
Sentence of, by S.C. M. . . : : . 281, 808 
» 2 commencement of . ° 48, 207 
<j » execution v4 ‘ s 14, 148, 149, 180, 244, rrr 
a » execution of, in capes cases lw ‘ 
es x» form of ; : ‘ ; we 
» When to be treated as simple ‘ ‘ ; ; 128 
Simple to be carried out in military custody 148 
Terms “ rigorous” and “ see a to take used ‘tn passing sentence, 
and nof as in A. A. ; ° ° ‘ ° ‘ 128 
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Imprisonment— contd. 


When to be undergone in a civil prison 
When to be undergone in military custody 


20, 148, 149, 231 
20, 148, 149, 231 


Tadeoreney : . ehh tes AEB, BBO 
ndependent Brigade. 
Definition of . 3. 26 el 104 
Indian Arms Act. 
Privileges of native officers, etc., under . ‘ : : 89 
Indian Army. 
Included in regular forces 2 fs fe 35 : : 3 
Origin of ; ; ‘ : ; : ; , 1 
Indian Army Act. 
Abetment of offences under . 125, 266 
Application to force raised in India by Government of India, 
not being part of regular army : - 6,102 
Authorities empowered to discharge persons subject to . 172—175 
Classes to whom applicable at all times . ; . 4,5 
temporarily a e 4, 5, 101 
Every person enrolled under, must helong to sone corps, etc. 169 


Exemption of arrest for debt of persons subject to ‘ 158, 154 
General exceptions of Indian Penal Code apply to ‘ 10, 59, 61 
Indian Evidence Act applies to all courts-martial held under 18, 26, 144 
Other forces than the regular army, can be applied to . . 6; ma 
Passed into law 

Penal sections of, aubject to general exceptions oe Indian Penal 


Code * ® e e ° . e ° r 10, 59 
Persons subject to. ; 101 
Powers restricted to officers holding commands in India or 

subject to Indian authorities . ° . : . 6 
Short title, and commencement ; ; ‘ 101 
Transfer of person enrolled under, rules as to ; , 169 

Indian Army Act Rules, 
Contents of . 159—165 
Forms in, deviation from, not to ‘invalidate proveedings, etc. . 167 
Governor-General in Council may make ‘ . 3, 151 
May provide for certain matters detailed in section 118 _ : 151 
Notification bringing into force ‘ ‘ ‘ ‘ . 151, 485 


To be published in Gazette of India . ; ; ° , 151 
Andian Army Reserve (See also Reserve Forces.) 
Active, men of, available for service beyond limits of British 


India e 6 e e e e @ e 89 
indian Articles of War ‘5 A : ‘ ‘ ‘ ; 2 
Repeal of . ; . ‘ . 157 


Indian Articles of War Amendment Acta. 
Repeal of ° e e . A m re F 157 
4 :dian Evidence Act. 
Admissibility the rule and exclusion the exception under ; 59 
Arrangement of . : ‘ : 29 
Courts-martial held under I. A. A, applies to ; . 18, 26, 144 
Definitions of “ Proved,” “Not Proved” and ‘ Disproved,” in 28, or 1 
Extent of : 


Provisions as to admissibility of opinion in . . wr 
« Relevancy of facts,” in . ° ‘ ° ° "889 388 
Special provisions as to confessions in . ° ° ° . 34 
indian Military Law. 
Definition e ° e e @ e e “ e 4 
Hintory 0 of e e e ° 1—8 
Persons subject to, by virtue of enrolment . ° : . 4, 7, 101 
Persons temporarily subject to . . . e ° o 4; 5, 101 
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{ndian Officer. 
Definition ° . . : : 4 
indian Official Secrets Act, 1889 . é ‘ ‘ j 417—420 
Definitions . ° : ‘ 417 
Disclosure of information and punishments for. . 76, 418 
Offences against : . 59, 60, 7 6, 82, 418, 419 
Procedure after arrest on charge of certain offences under . 439, 420 
Restriction on trial of offences . . ° . ‘ : 420 
Title extent and application of . ‘ : ° ° pF 417 
Indian Penal Code. 
Abetment of offences under : i . 72. 266, 336—310 
Certain knowledge of, required by officers. ‘ : 59 
Court-martial is a “ criminal court,” and “court of justice,” 
for purpose of _. ; : ; ° : ‘: 241 
General exceptions 829—336 
apply to I. A. A. 10, 59, 61 
explanations 321—326 
Punishments 326—329 
Indian Reserve Forces (See also Reserve Forces). 
Pergon belonging to, exemption of, from arrest for debt . 153, 154 
of property as attachment . 154 
Indian Reserve Forces Act, 1888 . ' . 89, 416, 416 
Indian Short Titles Act, sk ; : P ‘ ‘ 157 
Indian Tolls Act. : ; : : , . ‘425—428 
Definitions : F ‘ . . : . ° . 425, 426 
Forms of pass . ‘ 5 . 480, 481 
Powers of Governor-General in Council to make rules for : 428 
Rules. , . ‘ , i ° ‘ . 429—431 
Indian Troops. 
Discipline and administration of, when under Imperial 
Government ‘ ‘ ‘ ‘ ° ; , . 6 
Information. 
Disclosure of, offences and penalties for . ‘ : . 76,418 
injury. : 
Property, to, ‘ a. ‘ ; . 121, 259, 262 
Refusal to make reparation for . : : : . 123, 124, 264 
Inquiry (See also Court of Inquiry). 
Absence of person subjecttoI.A.A,on . . .  « 156, 247 
Insane Person (See also Insanity ). 
Act done in good faith for benefit of, not an offence ‘ . 331, 332 


Insanity. (See also Finding and Sentence). 
Accused, of, special finding by Court on. ‘ » 194, 227, 237 
Finding of, provisions as to .  —-«- 837, 238 
Special finding of, to be signed and dated by President . ‘ 237 
Institution. 7 
Dishonest receipt of property of F ‘ : ; - 118, 259 
Injury to property of . # ; i + oe - 121, 259 
Theft of property of © el eet ENB, 119, 259 
Wilfully injuring property of . « «ABM, 262 
Insubordiaate language (See Lang ange und Insubordination.), 
Insubordination. 


Mutiny, and offencesof . ; ‘ ; « 118—115, 256, 257 
ia aa officer to . : . . ° ° ° . 115, 257 
t. 

Offence of i : ‘ ‘ ; ; : ‘ 367 
Insulting religion : : 198, 124, 264 
Insult intended to provoke a breach of peace a a 81 
Insult to court-martial é 7 ge ;: . 128, 268 
Insult to pudlic servant F : zl , , . 344 
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Intention. 
Common, of several persons to execute criminal purpose . 62 
Evidence of, when admissible . ° ; . ‘ ° 33 
Intent to defraud. 
What constitutes s e P ° e e r) e 119 
Interpreter. 
Accused cannot object to, at cies | ia aa ‘ ‘ 226 
Appointment of : ‘ . 185, 219, 226 
At summary court-martial, ‘who can be ° ‘ . 19, 226 
Courts-martial, at, appointed or pasate by convening officer . 185 
Duties of 19 


Oath or affirmation by ‘ ° ; " 19, 198, 194, 219, 226, 227, 245 

55 » at a? general court-martial 226, 227, 245 

Objection to . ‘ ‘ : ; 219, 226, 288 

To be detailed in nearly every case; e ‘ ° 185 

When responsible for accuracy of proceedings ‘ ‘ . 220 
Intoxication. 


Duty, not on . ‘ ‘ ‘ . ; ; « 119,120, 260 

» oD e ‘ . ° ° ° ; a 120, 260 
Form of charge ‘ ; 260 
Insubordinate and abusive language by man in state of . . 118, 120 


Involuntary, responsibility of person for act done during ‘ 831 


Misconduct by intoxicated person . ; ; 81 
No excuse for crime : ° . ‘ ‘ 331 
Opium, etc., by, may be produced : e ‘ 119 


Investigation (See Charge, Commanding Officer, ete.) 


J 
Judge. 
Act of, when acting judicially, not an offence ° , 329 
Jadge Advocate. 
Accused cannot object to . : : ; ° . ° 189 
Advice to court, to give . ‘ : ° . ; ; 225 


Appointment of . . 189, 188 
Charge sheet, when to be forwarded to, by convening officer . 185 
Custody of proceedings, by : ° ° e 221-222 
Death, illness or absence of, substitute on . ° . 224 


Disqualification for acting as . . . ‘ ; : 188, 224 
District court-martial may attend . . ‘ . . 139 


Examination of witnesses by . : ° . ame 236 
Exemption from arrest under civil or revenue process 153 
General court-martial must attend . ; 1389: 
Informality or defect in charge, to inform “convening ‘officer 

and court of , 225 


5 or irregularity in proceedings, to inform court pee 
of 8 e e 2 


New, appointment of, form of order for : : ; ‘ 292 
Oath, administration of, to , : , . 140, 192 

» OF affirmation, administration of, “by : . ‘ 194 
Opinion of, accused and prosecutor re to : 225 

»  » _ to guide court . , : . ° 225 
Powers and duties of ; ‘ . ; : ° 225 
Presence of, at assembly of court ‘ ° 22 


Proceedings of court-martial to be signed by 26, 205, 207, 208, a 

” when to be conducted by . ; aii 
Right of accused to consult, on questions of law . : : 182 
Substitute on death, illness or absence of . ; : : aad 
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Judge Advocate—conid. 

Summing up by ; r : 24, a a6, ae 287, 296 
» »  Yulesas to ‘ 201 
» Shouldinvariably be ‘in writing | F ‘ 237 

Summoning of witnesses and production of documents by 
order of . 140, 141, pe 
When to be appointed by convening officer . : ‘ ; 189 
Witness for defence, may be called as . ‘ ‘ . 4 233 


udge Advocate-General. 
Commission to take evidence of witness issued by . . 141—143 
Deposition of witness under commission to be sent to. : 142 
Deputy, included in term . . 142 
” J.A. G., or, commission can only be issued by. ‘ 143 
ss proceedings of 8. C. M. to be sent for review through 20, ae 
Disposal of returned commission and coe 2 . ‘ 
Meaning of . ; : ‘ : : ‘ 14 
Judicial Notice. 
Matters of which, to be taken . . . 4A, ~ 144, 145, 389, 390 
Meaning of, . . . ; ‘ . 144, 145 
Jurisdiction. 
Amenability of accused to : 16, 23, 188, 195 
Concurrent, of criminal court and court-martial . . 70, 71, 136 
Courts-martial, of . : 18, 16, 28, 70, 71, 136, 137, 183, 195, 196 
Plea to, by accused, form of . 289 
Power of criminal court having, to require ‘delivery of 
offender ; : ; ; ‘ . 136, 137 


Special plea by accused to , " ; : ° . 195, 196, 228, 243 
Justice. 
Pablic, offences against . ° ° ° ; . . 343, 344 


L 
Language. 
Insubordinate and abusive, when intoxicated ‘ : . 115, 120 
as charge should specify conduct or language 


alleged to be insubordinate . ‘ 118 
a evidence of previous offences admissible on charge 
or e e e e e e e e e e 33 


Law. 
Military, certain civil offences triable by . 59, 60, 125, 126, 127 
Offences punishable by ordinary, as well a I, A, A. 117, 118,119, 177 
Lawful Act. 
Accident in doing, not an offence e e : e ° 330 
Lawful command (See “ Command”) 
Leave (See also “* Absence,” Overstaying, etc.) 


Absence, of, taking bribe for procuring. ; e . 124, 265 
Absence without . ; 116, 117, 258 
a i conviction of, on charge for “desertion or 
attempting ‘to desert . a , . 148, 204 
a ‘s “ Day,” what constitutes a ; : » 182, 183 
as » forms of charges. . . 257, 258 
ha “a penal deduction for every day of ; . 131, 182 
° » remission of deductions from pay and 


allowances for, by C. O. ‘ ‘ . 138, 250 
Overstaying, without sufficient cause . : ‘5 ‘ 116, 117, 258 
Leave of absence. 
For purpose of prosecuting or defending suit ° . ° 134 
Adviser 


Accused to be granted free communication with . . ° 182 
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Legal Adviser—contd. 


Communications to, privileged . : ‘ ‘ . 58, 406, 407 
Persons included in term . : ; : ‘ : ‘ 53 
Letter. 
Ea (See also Evidence, Handwriting, etc.) . ; 42 
es. 
Veorine of, how provided for . , : : ; ; 90 
es. 
Absence from, after tattoo ; . 116, 117, 258 
Confinement to, court cannot sentence : prisoner to. : : 230 
Long Roll. 
Name of enrolled person to be entered in  . ‘ ° . 168, 169 
Loss. 
Arms, collective responsibility for _. 9, 10, 109, 246 
Damage, or, evidence of, to be taken during the trial. ‘ 206 
Rifles, etc., of, court of inquiry on ; ; . ‘ 245 
Stoppages ‘of pay and allowances to make good : . 128, 181, 206 
Lunatics. 
Disposal of property of . . 152, 158, 250 


Lurking House-trespass (See House-breaking, ete.). 


M 

Magistrate. 

Evidence before, when may be used at court-martial _. 89: 

ay officer, or, to aid in apprenenyon of offender subject to ‘i 
Making ay ay with. 

Charge for, when to me preferred : ; ° ; : 121 

Meaning of . ; ; ‘ ; . . ; 121 
Malice. 

Presumption of, in English law . ; : , , 65 
Malingering. . : ; ; ; ° ; . ; 259 

Meaning of . ‘ , : ° , ‘ . 119 

Offence of ‘ ; : ‘ . ; . . 118, 119 
Market. 

Disturbing : ‘ , : « 123,124, 264 
Marriage. 

Communications during, privilege of . . : ‘ . 58, 405 

Offences in relation to ; : ; ‘ ‘ ° 863, 364 
Married Woman. 

oe or taking away . : : ‘ : ‘ ‘ 364 


Selling, pawning, destroying or defacing . ‘ ° . 121, 262 
Medical Officer (See Officer). 
Memoranda. 

For guidance of court-martial . . ; ; é 
Memory. 

Refreshing (See Evidence). 


. 812, 318 


Mercy. 
Resimelanton to P ; ; : ; ‘ ; 207 
% form of : ° 2 ‘ ; ; 299 
Mess. 
Dishonest receipt of property of . 118, 259 
Misappropriation of mess property, how to be dealt with ‘ 18 
Theft of property -o of . ; A : : - 118, 259 


Wilfully injuring property ‘of : ‘ ° ‘ . ~121, 62 
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Military authority. 


Arrest by, of person subject to I. A. A. ‘ ° ° . 156 
Military convict. 


Dismissal of . : ° . ; 9, 107, 108, 171, 172 
Transmission to civil prison of ° ° ° . 14, 148, 149 
Military Custody (See also Custody). 
Definition of . : . ‘ : 104 
Deserter when apprehended delivered into 156 
Imprisonment when to be carried out in 20, 148, 149, 231 
Leaving, before being set at liberty . ; . 120, 260 
Meaning of 14 
Non-commissioned officers in, placed under arrest ; . 14,16 
Officers in, placed under arrest . : . ° ‘ 14, 15 
Persons in, subsistence of . : . 3 ° ; : 1382 
Regulations asto taking into. : P 156 
Warrant for use when prisoner is to be delivered into : 819 


Witness subject to I A. A. giving false evidence may be 


ordered into, by court . ‘ : ‘ ; 240 

Military Decoration (See Decoration). | 
Military Discipline. 

Act Lede ds to good order and ; , : 60, 124, 125, 265 
Military Duty. 

Absence from, counts as day of absence . , ° . 182, 183 
Military Law. 

Books on, to be laid before courts-martial . 211 


Certain civil offences triable by . ‘ 59, 60, 125, 126, 127 
Liability of reserve forcesto . 415 
Persons subject to, as native officers, warrant officers, and non- 


commissioned officers may be placed in arrest . : . 14,16 
Military Mess (See Mess). 
Military Offences. 

Attempts to commit, how triable by I. A. A, : ‘ : 125 

Reservist can be tried for any . ; ‘ : ; ; 89 
Military Office. 

Exercise of powers vested in holder of ‘ , ‘ ‘ 167 
Military Police. 

Discipline of, provided for by special enactment . . . 90 
Military privileges in relation to Civil Courts : : - 88,89 
Military Railway Companies. 

Direct enrolments into reserve of ‘ , ‘ , . 89,90: 
Military Reward (See aleo Reward) 

Definition of . ‘ ‘ 104 


Forfeiture of, as court-martial sentence ‘ ‘ 127, 128, 299, 806 
Military Service. 

Desertion in order to avoid important : ‘ ‘ . 115, 117 

Offences in relation to, forms of charges for ‘ ‘ 254—~256 
Military Work. 

Refusing to superintend or assis§ in . ; : ; . 115, 257 
Militia. 


Discipline of, how provided for . . oS ° e ‘ 90 
Minor punishments (See Punishments). 
Misappropriation. 
Dishonest : ° é ‘ : aiid — 258, 856, 357 
Intent to defrand nec for offence of . . 118, 119 


Mess property, of, how to be dealt with : : ° 118 

Separate charge required for each instance of ‘ : ‘ 118 
Mischief. 

Definition of ° ° e ° e Py e ry . 859, 860° 

Offences of ° e ° *e ry ° Py e 81, 859, 860 
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ae (See Punishments, Finding and Sentence, 
ete. 
Money. 
Dishonest misappropriation of . . 
Farni false return of : 
Public, other than pay deduction from. 
Movable ‘Property (See also Property). 
Dishonest misappropriation of, offences of . . 69, 70, a 117, 118, 


e e e 117, 258 
e e e 122, 263 
133 


, 856, 857 
Murder. 
Attemp t to r e e r) e e ° 348 
Culpatile homicide (q. 0. i ° 


when . : . 64, 845, 346 
Evidence of accused’s disposition « on trial for ‘ . « 88,44 
“s asa ti etc., on for - 33,44 


Form of charges ‘ ‘ ° 7 ‘ 266 
Intention Eaportent in trial for ° ° ° : ; 64 
Offence of : ‘ : : ‘ ‘ - 82, 127, 345, 846 
Penalty for . ° ‘ ° . ° . - 66, 82, 127 
Provocation as excuse ‘ . ° ° . ‘ « 64, 65 
Sentence of death for . ; P . ‘ ° ‘ 66 
Mutiny. 
Abetment of . é ; ; A ; ? 7 840 
Beginning, causing, etc, ‘ ° ° . e 118, 114, 256 
Definition of . . ; e 4 ° ; 114 
Insubordination, and, offences of ; - « 118—115, 256, 257 
Mutiny Act. 
East India Company’s ° ° ° ‘ ° ‘ 1 
N 
Native of India. 


Definition of . ‘ ° ° ° ° ° ° ° 8,4 
Native Followers. 


Application of Indian Army Act to . ° e ‘ - 4, 5, 101 
Native Officer. 
Application of I. A. A. to . ° ° . . ° e 101 
Authorities who can dismiss ° e ° : : - 9,106 
Definition ° e e e e e ® 4, 1038 
Discharge of, restrictions on ° ° ° . ° ° 107 
Dismissal or ‘discharge of, certificate to be furnished to, on . 171 
District Court-Martial, cannot be tried by ° ° ° ° 13 
Precedence of, rules as to ° all 


Priority of hearing by courts of cases in which they are con- 
cerned t e e e 154, 185 
baa i of, under Indian ‘Arms Act ° ° ° ° 89 
Necessaries 


Exemption of, from attachment ° ° : 154 

Regimental, making away with, losing, i injuring . « 121, 261, 268 
Neglect. 

General or garrigon order, to obey se . . . « 124, 265 
Negligence. 

Definition of . . ° ‘ ° 120 
Negligent Acts (See Dangerous Acts e 
Non-Commissioned Officer. 


agian cannot be oe imprisoned or flogged by pro- 
ost-marshal 


Acting, may be ordered by ‘C. O. to revert to ‘permanent "grade 9, 108 
Arrest, rales as to e e e e e e 14, 15 
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-Non-Commissioned Officer—conid. 
Definition : 7, 103 
Forfeiture of seniority of rank as court-martial sentence 127, 128, pee 


Imprisonment not to be awarded as minor punishment to , 109 


Only attested persons in I. A.can become . ; . 8, 104, 106 
Reduction of, as court-martial sentence ‘ . 127, 181, 299, 806 
- of, on active service , , e ‘ 249 
summary to lower grade or ranks. : ; ° . 9,108 

Term includes acting N.C.0O. . ; : ‘ ; 7 

Notifications. 
Definition of . ‘ ‘ : : ‘ : 104 
Issued under Indian Army ‘Act . . . ‘ ‘ 435-—436 
0 
Oath or Affirmation. 

Accused cannot give evidence on . . 201, 229 
Administration of . 23, 26, 140, 169-170, 190—194, 234, 235, 243 
Attestation on, form of . ‘ 169-170 
” how administered , ‘ ‘ : 170 

person who can administer . ; 170 

Attested person, by . . 106, '169—170 
Courts-martial, taken by member of, as witness for defence . 51, 52 
Court of inquiry, at, when to be administered . 246, 247 

Evidence in eupport of plea to cereeeee of court to be 

taken on ‘ ° . 196 
False statement on, before court- martial, ete. ‘ ; . 128, 264 
Forms of, at courts-martial ; : . : . 190—194, 243 
at summary court-martial . ‘ . 226, 227 

Illness or death of a ad evidence of, to be taken on. 217 
Interpreter, . ° . 19, 193, 194, 219, 226, 227, 243 
Anterpreter, by, at summary court-martial, form of . . 226, 227 
a general court-martial . j 243 

J ndge Advocate, to, at court-martial . . 140, 192 


Members of court-martial, to, administration of 28, 26, 140, 218, B19, 


Members of court of inquiry on illegal absence, to be adminis- 


tered to ; : . 156, 247 
Officer attending for instruction at court-martial ‘ : . 192, 198 
» holding a summary court-martial, by ° . . 19, 226 
Persons to administer, at courts-martial ‘ 194 
President and members of court-martial, to 140, 190—192, 218, 219, 243 
y and members of court, to, forms of » 190—192, 243 
Refusing to be sworn or make affirmation . . ‘ 123 


Refusing, when required by public servant to make 
Summary court-martial at, officer ae trial may take 

interpreter’s . - 19, 226 

es general court-martial, at, by whom to be edminis 


‘ 243 

a o ‘ to members of. . 26, 248 

Shorthand writer ; . ‘ ° j . 198, 219 

Superintending office ° ° : . ‘ - 140, 192, 243 

Witness, e e ° 140, 234, 235, 243 

vOffences (See also ‘ander each offence). 

Abetment of . ‘ 72, 125, 966, 336—339, 340 
Accident in doing a lawful ‘act, not an 0 


Act causing slight harm not an offence ‘ ‘ ; . $34 
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Offences—conid. 

Act done by person bound, or by mistake of fact believing 
himself bound by law, not an offence 329 

» 9s by person justified or believing himself justified by 
law, not en offence : ‘ 330 
» » during involuntary intoxication, not an offence ; 331 

» 9» in good faith for benefit of a person, without consent, 
when not an offence. ; ‘ : . 382, 333. 
» ss» in private defence, when not an offence : ; 334 

» ys pursuant to judgment or order of court, not an 
offence . ; 329: 
Active service, on, corporal punishment for ; 126, 12%, 129, 180 
Act of judge when acting judicially, not an offence 329 
» Of person of unsound mind, notan offence. : 331 

» towhicha person is compelled by threats, when not an 
offence : 838 
Against officer holding a 8.0.M. should not be tried by himeelf 138, 241 
Army and navy, neue to . ‘ . 73, 340, 34r 
Assisting in. : . . : . , 62 
Attempts to commit. ‘ ; , 3 ; ‘ . 74,367 

Charge (q. v.) 

Civil ; ° . . 125—127, 266 
3 active service in British India, on ‘ 125, 126, 129, 130 


» certain, triable by military law at all times 59, 60, 125, 126, 127° 
$s committed outside British India and punishment for, ” 125, 126. 
es how to be dealt with 118, 125, 126. 
a committed in British India, when to be tried by court. 

martial 125 
» corporal punishment for, on active service 60, 126, 127, 129, 180° 
»  Gefinitionof . . , ° ° ‘ . 59, 60, 104 
>, ‘formsof charges. 266: 
» how described when framing charge under sections 41 


and 42 of I. A. A. 60: 
», on active service in British India, how to be tried and 
punished : . 125, 126, 129, 130: 
»» punishments for, where shown . . 60, 72—86, 125, 126, 127 
»  Yestrictions on courts-martial as to " puniehment for, 
underI. A.A. 41 . . e : ‘ . , 126 
Classification of . ; 10: 
Cognate, conviction of one ‘on charge for another . 29, 143, 144, 204 
fe Table of . 204 
Commanding officer can legally try ang, by eummary ‘court. 
martial, with proper sanction . - 19,188 
Committed while incapable of knowing nature of . : : 10 
Common interest in . ‘ 62 
Communication made in good faith, when not an offence ‘ 333° 
Conepiracy to commit, punishable under section 121, I. P. C. 339 
Conviction of, evidence of previous convictions and general 
character on ‘ . 43, 145, 146, 205, 206, 229, 230, 243° 
Courts-martial,in relation to » 122, 128, "239242, 263, 264 
Courts of justice, relating to ° 14 
Criminal responsibility for offences committed by others 62 
Death, punishable by ‘ . ° » 111—118, 114, 115, 120 
Definition of . ‘ : * . . : 104 
Enemy, in relation to : , 111, 112, 118 
False documents and statements, in relation to, 121, 122, 262, 263; 
"861—363 
« Harbouring ” meaning of ‘ ‘ . . ‘ 63- 


Harbouring offenders é ; ‘ : ° * 63, 78, 7> 
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Offences—concld. 
INegal omission ‘ ; ‘ ; ; 61 
Indian Official Secrets Act, against . . 59, 60, 76, 82, 418, 419 


Ss restrictions on trialof . 420 

Innocent agent i in “committing , 63 
In relation to courts-martial, by persons subject to Army Act, 

and method of dealing with : 123 


Instigating, aiding and abetting 62, 68, 72, 125, 266, 386340 
Intention, in relation to ae Intention). 


Investigation of : 175, 176, 240 
Joint, persons convicted of, may ‘be ordered to pay whole com- 
pensation for loss or damage . ; ; : ‘ 206 
Joint trial for same . : 34, 183, 184, 242 
Less offence, conviction for, on charge of the greater . 143, 144, 204 
Military, attempts to commit, how triable, underI. A.A. . 125 


Military service, in respect of . ‘ . 111, 112, 113, 254-256 
Military service, in respect of, forms of charges. . 254—256 


Minor, charges for, when may be dropped. . 22, 215 
Miscellaneous military : , 128, 124, 125, 264, 265 
Persons concerned in criminal act may be guilty of different 32D 
Persons in custody, in relation to : . 120, 260 
Persons punished by commanding officer for, not to be tried 

by court-martial for same offence . 18 


Property, in relation to . . 120, 121, 259, 261, 262, 353-861 
Provocation for . ‘ : 3 . 199 
Punishable by death ‘ . 1115, 120 
Pe by ordinary law and by I. A. A.. 117, 118, 119, 177 
: by whipping by law of British India : . 129, 130 
Responsibility for . ‘ ; ‘ ; . 61—63 
Same, retrial for  . ‘ é ; ‘ 40, 137, 197, 198 


State, against . : - 84, 339, 340 
Summary court-martial, against officer holding . . 137, 138, 241 
Table of : : . 60, 70—86 
Time and place of, material i in some cases . : : 29 
Triable by summary court-martial ; ; ; . 138, 177 
Witness, etc., by, procedure of court on ; i , 239-242 
Offenders. 
Apprehension of ; , : , 156 
Juvenile, when punishable with whipping : ‘ , ‘ 434, 
Power of criminal court to require delivery of . ‘ . 186, 137 


When to be dealt with by civil power . ‘ : ° . 118 
Officer. 


Arrest, military custody includes : : ‘ . 14 
i Tulesasto . ‘ : ; 14,15 
= witness, attendance 88, when under . ; , 15 
Attesting ° ; ‘ ; . 106, 170 
Cannot be tried by summary court-martial . : ‘ : 138 
Challenge of, by accused, formsof  . ‘ : ; . 287, 288 
Commanding officer (q. v.). 
Commissioned, power of, to disperse unlawful assembly . ‘ 422 
Complaint against. : 153 


Conducting proceedings of court-martial, responsibility of 211 
Convening (See Convening Officer, Courts- Martial, Comman- 
der-in-Chief in India, etc.). 

Definition , : : . 7, 103 
Disqualification of, at court-martial i 22, 128, 186, 187, 188 
Eligibility of, at court-martial . : . - 22, eee 187, 188 
Enrolling, list of : . ‘ ‘ 168 
Enrolling (See Enrolling Officers, ete.). 
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ipa alee peciet 
emption of, from tolls when on duty . 88, 89, 426 
eae of ‘seniority of rank, as court- martial sentence , pit pie 
99, 
Government, reference by accused to ‘ 145 
” written reply of, as evidence on trial for deser- 
tion, absence without leave, etc. ; ‘ ; , ; 145 
Investigating, meaning of : . ‘ 187 
Medical officer, summary court-martial held by : ‘ : 19 
Military privileges of : : F ‘ ‘ ; . 88,89 
Native (See Native Officer). 


Offence against officer holding summary court-martial . 187, 138, 241 
Powers under I. A. A. in case of foreign oe who may 
exercise . 103 
Reviewing, considerations ‘to be borne in "mind by, ” when 
reviewing proceedings of 8. C. M. for an “ Act prejudicial, 


etc.” , ; . 124, 125 
Senior, sits as president of court-martial : "12, 23, 139, 185, 186 
Summary Court-Martial held by junior, in time of peace : 18, 147 
Summary of evidence, to take down, who should be detailed ; 178 
Superintending, accused cannot object to. ‘ : 189 

i» administration of oath or affirmation by ; 194 
charge sheet when to be forwarded si by 
convening officer ‘ ‘ 185 
‘5 court-martial, at, whon to be appointed . 185, 189, 243 
es custody of proceedings by . ; ‘ . 221, 222 
- exemption trom arrest under civil or revenue 
process ; . ; . 153 
és oath, administration of, at court-martial 
to ‘ . 140, 192, ger 
i presence of, at assembly of court . 
3 presence of, at summary general courts- 
martial ; . 185, 189, 243 
iy proceedings of courts-martial when to be 
conducted by ‘ . . : ; 211 
signing of proceedings by. 205, 207, 208 
summary general court-martial, at, administra- 
tion of oath to 243 
Superior, definition of 103 
disobedience to lawful command of 114, 256 
2 violence to ; . 114, 256 
Suspension from rank, etc., ‘of, as court-martial sentence : 127 
Trial (9.2.). 
Unbecoming behaviour by . 128, 124, 264 
Waiting, in, at court-martial, appointed or detailed by 

convening officer . . 22, 185 
Warrant to convene general court-martial to whom issued ‘ 133 
Who may exercise powers of divisional commanders ° , 248 

‘Official Trust. 
Breach of ‘ . . ° : ; ‘ : . 82,419 
Opinion. 
As to conduct, how far admissible ‘ : . . ; 43 
Experts, of, rule as to F ; ‘ ~ 4, 46 
Handwriting, who may give opinion regarding : : ‘ 41 
Not generally admissible as evidence . ‘ ° ‘ 40 
Relevancy of . : . : , ; . 40—43, '883~—888 
- Orders. 
Neglecting to obey . : ‘ ‘ : : . 124, 265 


Subsidiary, forms of : . . ; ‘ ‘ ; 811 
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Overstaying leave. 
Cffence of ; : » 116, 117, 258 - 
Reference by accused to government officer on trial for ‘ 145 
P 
Parade. 
Failure to appear, at ‘ ; ; ‘ ; » 116, 117, 258 


Line of march, or, quitting . 116, 117, 258 
Pardons and remissions. , 26, 146, 147, 150, 151, 208-—-210 
Parole. 

“ Watchword,” included in ‘ ; ‘ , ; ‘ 112 

awning. 

Medal or decoration ? ; , ; - ; . 121, 262 
Pay and Allowances. 


Arrears of, forfeiture of, on dismissal ; , « 127, 128 
Charge, facts in respect of which deductions may be 
awarded to be stated in : ‘ ‘ . 180, 181 
Deductions from : ‘ 11, 131—188, 206, 250 ° 
absence on desertion or without leave for . 181, 132 
$5 amount of, allowed ; P , ‘ 182 
5 for imprisonment ; : ‘ ‘ . 181, 132 
Pe limits of . , : ‘ ; . ' 11 
” of reservist : : ' : . 132 
% public money other than . 138 
” sickness caused by an offence when in hospital, 
for ‘ ‘ ‘ ‘ 131 
to make good loss or damage , . 131, 206 
” to pay fine awarded by criminal court . . 132, 138 
9 under section 43, by order of court-martial . 131, 132 
‘3 when prisoner of war . . ‘ 131 
- when prisoner of war, officers who may remit, 250 
while in custody on charge for offence . ‘ 131 
Due to ‘deceased person, deserter or lunatic, drawing and dis- 
posal of ; : , : . 152, 250 
Exemption of, from attachment . ° . , : 154 
Forfeiture of arrears of, on dismissal . . 127, 128 
= of, does not compensate injured party, for loss, etc. 128 
Forfeiture of, when in hospital for sickness caused by an offence 
under I. A. A. 131 
Joint offenders may each be ordered to pay whole of compens- 
ation for loss or damage ; ‘ ‘ ; ; ; 206 
Meaning of , , 11 
Penal deductions from (See also Deductions above) . 11, 181—13s8, 
206, 250 
‘is PS Governor-General in Council may remit 250 
‘S 9 persons who can remit . ‘ é 250 
remission of . ; ‘é ‘ . 133, 250 
Persons i in military custody how vee ; : : 1382 
Protection of . ; ; ; ; 88, 128,,182 
Remission of deductions from ; : . : . 188,'250 
Stoppages of, amount of . ‘ i : . 128, 132 
» to make good loss or damage . ; , « 128, 181, 206 
“ Day, »” reckoning of, for stoppages ; : ° 182, 138 
au from, as court-martial sentence . ‘ ‘ . 127, 298 
Pea 
Tasult intended to provoke breach of . ‘ . , 81 


Penal deductions (See also Pay and Allowances) ‘ ; 131133 - 
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‘Pension. 
Attachmont of, by civil courts, protection from. : : 88 
Claim to, forfeited on dismissal . : - 9, 102 
Forfeiture of service for, as court-martial sentence . IL7, 299, 306 
” Pe on desertion : ‘ 116 

Ps towards, on conviction of offence of 

"s raudulent enrolment : ; ; . : 117 
Obtaining, by false statement ‘ i ‘ ; . 122, 262 

, erjury. 
False swearing as to belief is ; ‘ : ‘ : . 42, 128 
Offence of, and punishment for . ; , : i ‘ 123 

Personation. 


Cheating by (See Cheating). 
Personating a soldicr (See Army and Navy, offences relating 


to.) 
Plea. 
Evidence in support of . . 195,196 
‘a - » Of plea to "jurisdiction, to be taken on 
oath or affirmation : , ; ; 196 
General “ Guilty” or “ Not guilty,” of ‘ ; ; 196, 197, 228 
“ Guilty,” and “Not guilty,”? difference in procedure . ; 197 
“* Guilty” misapprehension of plea. : ; 19, 197, 198, 199 
“ Guilty,” of, by accused, form of proceedings on - 290, 291, 303 
Guilty,” of, commonest form of admission 45 
‘e » statement that rule 42 (8) has been complied 
with, to be recorded on . 197 
ce Guilty”, of, procedure on 19, 20, 23, 45, 196, 197, 198, 199, ri 229, 
290, 291 
In bar of trial ‘ P 40, 195, 196. 197, 198, 228 
is » address by prosecutor and accused in refer- 
ence to ; j ‘ ; 197 
‘is » by accused, form of , ‘ , - 289, 290 
is »» evidence in support of ‘ ‘ ‘ 199 
» example of : . 195, 196 
J urisdiction "of court, to . ; . : 195, 196, 228, 243, 289 
3 » at summary court-martial , : 228 
» torm of ‘ 289 
“Not Guilty,” of proceedings on, form of |  291—296, '808—-305 
S 5 » summary of evidence to be enclo sed with 
proceedings on . ‘ ‘ : ; 313 
yi 3 » withdrawal] of . ; . 199, 229 
» procedure on : . : 20, 23, 199—201, 229 
Refusal to make, precedure on ‘ ‘ . 196, 228 
Separate, by accused, to each charge . : . 194, 227 


sae i accused, to jurisdiction of court ‘ 195, 196, 228, S43 
to jurisdiction of court, at summary court-martial 228 


to jurisdiction of court, examples of : 195 
Validity tox to sueeeoncn of court, procedure of court when 
in doubt asto . . ‘ : ° ‘ . 195, 196 


Plunder. 
ee or breaking into house or other place, in time of 
: . U1, 112, 118, 255 
Field, garden or other property, of in time of peace. . 121, 261 


Seeking, during action : : ~ 111, 113, 255 
’ Police. 
Military, discipline of, how provided for  . ; 90 


Officer of, may without warrant arrest suspected deserter ° 156 
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Confessiinto . . 86, 380 
- Magistrate to aid i in apprehension. of offender subject to 
I. A. A. ; . ; ; ‘ . ‘ ; 156 
‘Porterage. 
Exacting . , ‘ : ‘ ° ; . 120, 121, 261 
Post. 
Meaning of, when used with a i fo an individual . F 113 
Places included interm . : ‘ 112 
Sentinel sleeping on, in time of war, ete. , . 44, 111, 112, 255 
Sentry, meaning of . : . . ; . 112 
es sleeping on, in time ‘of peace ; : ; . 118, 256 
Shamefully abandoning . . . LAL, 112, 254 
5 5s person in charge, only, can commit 
offence of . ‘ ; i ; 112 
Power of Attorney. 
Exempt from feces. ‘ . ° . ; : ; S8 
Prescribed. 
Definit‘on of . : ‘ : : ; ; 104 
President of Court-Martial. 
Casting vute of , ‘ ' : 140 
Certificate of, as to proceedings of 8, G. C, M. : ; ‘ 309 
Custody of proc eedings by ‘ ; . 221, 222 
Death, retirement or absence of, procedure on : 217 
Duty of, on plca of “ Guilty” by accused . ; ; . 196, 197, 228 
3 to compare evidence of witness with his statement in 
summary of evidence : ; . 186 
Exempted from arrest under civil or revenue process : , 153 
I. A. A., under, not appointed by name ° ‘ . 12, 22, 189 
Oath to, adininistration of : , , . 140, 190—192 
Objection by accused to. . . . 139, 140, 242 
» to, procedure when allowed | ‘ . . : 190 
Proceedings authenticated by. « 207, 231 
Proceedings conducted by, when court composed of British 
officers . ‘ all 


Fr signing and transmission of, by. 25, 205, 207, 208, 237 
Senior member to sit as, at general, district or summary general 

courts-martial ‘ ‘ : . . 12, 42, 189, 185, 186 

Sentence must be signed by 207 
Summoning witnesses and production of documents by order 


of . : : ; ‘ . 140, 141, 233, 234 
Swearing of . ; ; ‘ : ° : 140, 190-192, 243 
Priority. 
Of hearing by (‘ourts of cases in which native officers and 
soldiers are concerned . ‘ ; . ‘ ‘ . 154, 155 
Prison (see Imprisonment, etc.) 
Prisoner. 
Refusing to receive . . ; : ‘ ‘ . 120, 260 
Releasing or suffering to escape : . . ‘ . 120, 260 
War, of, penal deductions for absence as . ‘ . 131, 132 
‘Prisoner of War. 
Court of inquiry on recovered . ° ° . 246 
‘s to record « opinion ° 246 


Deductions from pay and allowances while, officers who may 
e . e e ® ® 4 ® 250 
acess Act, 1900 e ° e e r) e a e 14 
Private Defence. 
Acts against which there is no right of $84 
Commencement and continuance of the right of, of property . ; 836 
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Private Defence—conid. 


Deadly assault, against, right of : 836 
Property of, when right of, extends to causing any harm other 
than death . ; . 885, 886 
» 99 When right of extends to causing death . ‘ 835 
Right of . ‘ : 384—836 
» Of, against act of person of uneound mind ; : ‘ 834 
» yg extent to which it may be exercised ‘ ‘ . 834, 885 
» 99 When exercise of, extends to causing any harm other 
than death : ; ‘ . . 335, 336 


When right of, extends to causing death ‘ : ; 835 
Privileges. 
Military in relation to Civil Courts . ; : ; - 88, 89 
Procedure (See Courts-Martial). 
Proceedings of Courta-Martial (See Courts-Martial). 
Promotion. 
Forfeiture of service for, as court-martial sentence . 127, 299, 806 
Taking bribe for procuring ° ° : ‘ ‘ . 124, 265 
Promulgation. 
Charge, finding, sentence and confirmation, of . 208, 281, 282, 318 
Corrections not allowed to be made in proceedings after ; 221 
F orm of . e e e e e e e a Py 313 


Proper Military Authority. 
Definition of e e ) ® e e e e 6 167 


Property. 

Band, of, dishonest receipt of property of . ; ‘ ‘ 259 
Criminal misappropriation of . 856, 357 
Deceased persons deserters and lunatica, of, disposal of . 152, 158, 250 
Dishonest receipt of property of Institution ; ; . 118, 259 

Exempted from attachment, of rete sabsect to Indian Army 
Act. . . 154 
Government, destruction or injury of ‘ ° 118, 121, 259, 262 
. theft of ; ‘ 118, 119, Fie 

Mess, misappropriation of, how to be dealt with ‘ ‘ ; 
Meas, of, wilfully injuring ° . 121, 368 


Offences i in relation to ‘ : 120, 121, 259, 261, 262, 858, $61 
forms of char for , ‘ . 261, 262 
Person belonging to Indian reserve forces, of, exemption from 


attachment of : . ; : ; ; 154 
Plundering or injury, by sentinel ‘ , ° ‘ . 118, 256 
Private defence, of 334 

ae commencement and continuance of the right 
336 

S| a of, when it extends to cousing any harm 
‘other than death . ; . 325, 336 
Stolen, court cannot sentence accused to restore ° . 207, 230 

» receiving or retaining ‘ : : 70, 118, 259, 358 
Theft of . . : : 6810, 118, 119, 853, 854 
What constitutes movable , ; : 68, 823, 353 
Wilfully injuring property of band. ‘ ‘ : . 121, 262 

Prosecution. 
Burden of proof, shifting of ‘ . , ; : 50 
» o»  wusuallylieson|’.  , .  . 24, 49, 65 
Case for . ‘ ‘ ‘ ‘ : 4 ; . 199, 200 
Counsel for. ‘ : : ‘ . 222, 223 
Every witness for, need not be called ; ; ; 233° 
Evidence for, summing up of, by prosecutor : . 24, " 200, 201 


si » when taken }. wg 20, 28, 199, 200° 


197 


{References to 1.4.A. are in thick type, those to Rules in italics.] 


Prosecution—contd. 
Examination by accused of witnesses for .. ; ; . 36, 243 
alse evidence, fur. 
Protection against, for acts done when dispersing unlawful 
assemblies . , ; s 422 
Witness in reply may be called by ‘ ; , 24, 201, 236, 237 
Prosecutor 


o2 


Accused cannot object to. ‘ ‘ , 189 
Active service, on, how to ake evidence ° ‘ ‘ : 200 
Address by . : 28, 199, 200, 201, 212, 237 
»  B8hould usually bei in writing . : : ‘ : 200 
Appearance of, at court-martial . : ‘ : . 23, 188, 189 
Appointment of ; ; . 188, 189 
Charge sheet and summary ‘of evidence, access to, by ‘ 18 
Counsel on behalf of, rules as to ‘ : , . , 222, 223 
ee » to, cannot object ‘ i : 224 
Cross-examination of, by accused : ‘ , 200 
Diequalified from serving as member on court-martial. 187 
Duty of . . 23, 201, 211, 212 
a to see ‘that list of menibers of court i is furnished to 
accused . : . : ; : ; 183 
Evidence by, special rules asto . : j ‘ ‘ ‘ 200 
Ee when to be given F ‘ ; ; . 199, 200 
» summing upof,by . : ‘ : ~ 24, 200, 201 
Examination of witnesses by : ‘ : . 235, 236 
Judge-Advocate, opinion of, entitled to : . ‘ 225 
Must be subject to military law . ; : . 210 
ot to confirm proceedings of courts-martial ‘ : . 210 
Opening address by, . 199, 200 
always to be made i in complicated ense 200 
Re-examination of witness by : : . : . 23 
Reply by, to address of accused . ° , ‘ . 24, 201 
Right of, to forward interrogatories in writing in case in 
which & commission is issued . ; ‘ , ‘ . 142, 143 
Witness for defence, may be called as . . : . ‘ 233 
Provisions. 
Criminal force to persons bringing ‘ : . LLL, 112, 118, 255 
Dishonest misappropriation of . : . ; ‘ - 117, 258 
Exacting . ‘ ; ‘ . ° . . 120, 121, 261 
Provocation. 
Evidence of , 33 
Murder reduced to « culpable homicide” not amounting to 
murder, by . 64, 65 346, 347 
Plea of “ Not Guilty ” should be " recorded when nace 
is given as excuse . ‘ : : . ; 199 
When no excuse for murder i : ‘ : ‘ 65, 846, 347 
Provost Marshal. 
Appointment of : ‘ : 110 
Cannot summarily flog acting non- -commissioned officer 7 
Corpvral punishment by, not to exceed that awardnble by 
court-inartial .. . ° : ‘ é 110 
Custody of persons by ‘ ‘ ° : , - 14, 15, 110 
Duties and powers of . : ‘ : . ‘ 110 
Iuspeding or refusing to assist . 115, 257 


To iwflict corporal punishment, limitation of. power of . . 10, 110 
Public Justice. 
Offences against , ° ies ° : . . 348, 844 
Pablic money. 
De iucticn from, other than pay . : ° ' ee 133 
Xx 
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Public servant. 


Insult or interruption to. ; . . 344 

Non-attendance in obedience to an order from _ 342 
Omission to produce document to, by person legally bound to 

produce it. 343 
Refusing oath cr affirmation, when duly required by ‘public 

servant to make it . ‘ . 343 

% to answer . 343 


Public servants and courts, offences relating to ( See also 
Apprehension. Assault and Criminal furce. False Evidence, 


Grievous Hurt and Hurt). ; ; . 83, 342, 343 
Public Tranquillity. 
Offences against . . 811, 342 
Punishments (See also under bach offence and under courts-martial). 

Abetment, for ; : ‘ ‘ ‘ ; 63, 72, 125 
Civil offence, awardable for : : ; 60, 72—-86, at 
Classification of : : : ; ‘ , 0, 11 
Combined with another —. : ‘ rh 130 
Cominanding officer, by, may he diminished but not increased 179 
Commutation . j . 25, 150, 208, 209, 210, 180, 146, 147 
“6 confirming officer, by . . . 26, 146, 147 
% of, after confirmation . , : : 209 
5 of, on partial confirmation : : . 208, 209 
Corporal, and whipping, difference between . ; ; . 60, 180 
os combination of, with other ; ‘ 180 
is commutation of ‘ 130 

; courts-martial should | substitute f or ‘ bipping, i in 
case of soldicrs =. : ; 130 
* for any offence on active service ; 60, 126, 129, 180 

ii for breach of good order committed by native 
follower on active service ; , : . 109, 110 
3 for theft. ; : : ; ‘ . 119, 129 
“ instrument of . F , ‘ : ; 150 
: position of, in scale of ‘ ; 130 
ss power of provost marshal to inflict . 10, 110 
i sentence by court-martial of ‘ ‘ll, 60, 126, 129, 130 
BS sentence of, form of . 299, 306 
subsidiary order in case of sentence of, form of : 311 
Courts-martial, by, scale of ; ‘ ‘ ; ‘ . 127, 128 
» restriction of, asto  . , . 60, 126, 127 
Excessive, confirming authority may vary sentence ; , 210 
For contempt of court-martial . : . ‘ 123 
For unlawfully receiving or demanding toll . ‘ , ; 428 
Indian Penal Code, under ‘ ‘ ; 326—329 
Lower than maximum, power of court to award : : . 128, 129 
Maximun, assigned to each offence. ‘ : , ‘ 10 
Minor, fines awardable as ‘ ; P : 132 
» imprisonment not to exceed 28 days ‘ 109 

» person acquitted or convicted by court-martial or 
criminal court cannot be subjected to. . ‘ 18 
»» persons who can be awarded : : ‘ . 18, 109 
» who can award ; ‘ ‘ : 9 
» where specified : ‘ ; j 9, 18, 109, 133 
Mitigation of, after confirmation ‘ . : 209 
ss » before confirmation . ‘ ; ; 25, 146, 147 
es » on partial confirmation ; . 208, 209 


as » statement by accused in ; , 20, 23, 198, 199, 229 
statement by accused in, witnesses in support of 199, 229: 


3? 39 
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Punishments—conid. 

Mitigation of, witnesses may be called in support of statement 
in. ; . 199, 229 
Mitigation or remission of . . 29d, 46, 147, 150, 208, 209, 210, 229 
Murder, for . ; 66, 82, 127 
Native followers, of, on active sery ice, in camp, ete. ; . 109, 110 
Offender cannot be tried again after punishment . : : 136 
Only one, usually awardable : : : ; . : 11 
Persons who can pardon or remit ‘ : ; . : 150 
Powers of courts-inartial as to. . ; : : . 13,60 
Remission of . ; ‘ ‘ ; . 208-210 
a of, after confirmation, : ‘ ‘ ; . 209, 150 
me of, confirming officer, by. ‘ : . 25, 146, 147 
a of, on partial confirmation . , : : 208, 209 
Scale of . ; : ‘ ‘ . 127, 128 
ys position of corporal punishment i in. : : , 130 
»  wnder Indian Penal Code 2 ; : : . 326, 327 
Solitary confinement ; : 130, 131, 150 
Statement by accused in mitigation of 20, 23, 198, 199, 229, 290, 291 
5 is of, form of ‘ ; . 290, 291 
Table of, for civil offences ‘ ; ; . 72-86 
Warrant for modification of (See also Warrants) . ‘ : 14 


Whipping (@ ¢.). 
‘Whipping ” and “corporal punishment ” difference between 60, 130 


Punjab irregular force ‘ ‘ : ° . ‘ ‘ 12 


Q 


Question. 
refusing to auswe1, punishment for. . ‘ : 5 128 
Quitting Guard. 
in time of peace : : ‘ ' : . 116, 117, 258 
in time cf war ; ‘ . i » lll, 1138, 255 
Quitting Parade or line of maven ; . » 116, 117, 258 
R 
Rank. 
Forfeiture of seniority of, as court-martial sentence 127, 128, 299, 306 
” ” ” effect of e 128 
re 2 » sentence of, by ‘Summary Court- 
Martial, form of ; : 306 
‘5 9 sentence of, form of : ‘ - 299, 306 
Special provision as to, in certain cases : ; : 102 
Suspension from, as court-martial sentence , ‘ . 127, 298 
Ranks. 
Reduction to, as court-martial sentence : ‘ ‘ . 127, 131 
Summary reduction to ‘ ; ; : : ‘ ~ 9, 108 
Rape. 
Consent when valid ; ; : ‘ , ‘ , 67 
Definition of . ‘ ’ ‘ ; . 67, 352 
Evidence in trial for, caution as to ; ‘ ‘ ' ; 67 
Offence and punishment. : ‘ , , . 88,852 
Penetration necessary for offence of ‘ : ‘ . 67, 352 


Rash or Negligent Acts (See Dangerous Acts). 
K 2 
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Re-admission. 

Service, to, after dismissal - : ° 
Receipt. 

Crimine], of property sarge pine 2h aa ae or converted 118, 259 


Dishonest, of stolen property : - 70, 118, 259 
Receiving (See Stolen Property) 


. , ‘ : 151 


Recommendation to Mercy ; , ‘ ; : 207 
Form of 3 ‘ ‘ : ;: ‘ ; 299 
Should be promulgated e Ge 208 

Records. 

Regimental books, in, admissible as evidence ‘ ; . 205, 206 

Recruits. 

Discharge, power of commanding officer to authorize : . 106, 175 
uction. 

N. C. O., of, as court-martial sentence ; . 127, 181, 299, 306 

Subsidiar 'y order, j in case of, form of ; : ; 311 

Warrant Officer, of, as court-martial sentence ‘ 3 , 127 

Refreshing memory (See Evidence) 

Refusal. 

To assist provost-marshal, etc. . ; ‘ : ‘ . 115, 257 


To make reparation for injuries . . ‘ ; « 123, 124, 264 
To receive prisoner, etc. 


: ‘ ; ‘ . 120, 260 
To superintend or assist in field work . ; ‘ ' . 115, 257 
Witness of, to attend or be sworn ; ; : . 122, 128, 263 

Regimental ‘Books. 

‘xtract from, os evidence ‘ ; ‘ ‘ : » 40, 145 

Records in, as evidence. ‘ : : ‘ : . 205, 206 
Regimental Courts-Martial. 

Abolished : . ‘ ‘ : » 11,12 
Regimental necessaries (See Neceasarics). 

Regulation Cat. 

Description of ; : . . : : : ; 245 
Release of enemy : ° ° . , ; : 120, 260 
Release of prisoners. etc. . r ‘ : ‘ ’ . 120, 260 
Release of State prisoner . ‘ ‘ ‘ : 5 - 120, 260 
Religion. 

]r sulting ; ° ° j ‘ ‘ ‘ - 123, 124, 265 
Religious Feelings. 

Wounding : . : . é » 128, 124, 265 
Remission. 

Deductions from pay and allowances, of. . : - 133, 250 

Punishment of Bre also Punishment, Finding and sentence, 

etc.) ‘ , 25, 146, 147,150, 151, 208, 209, 210 

Reparation. 

Refusal to make reparation for injaries ‘ . - 123, 124, 264 
Repeal of enactments ; e . ‘ ; ; : 157 
Reports. 

Confidential], privilege of witness as to . : ; ‘ 52 


Furnishing false ° ° : « 122, 263 

Neglecting, refusing, etc., to make or send any : : . 122, 268 
Reports and applications. 

Superior military authority, to, how to be made . . , 167 
Rescue (See Apprehension). 
Reserve Forces (See aleo Indian Army Reserve) 

Direct enrolment into, officers who can effect 9 ‘ ° 169 


is » When permitted . gos 69, 90 
D'vision of, into active and garrison reserves -. . + 415 


td 
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Reserve Forces—contd. 


Indian Army, composition of ‘ : ; . §9,90 

9 x» exemption from toll : j §8, 89, 426 

»» Indian Reserve Forces Act, 1888 ; . 89, 415, 416 

Liability of, to military law : 415 

Power of Governor-General i in Council to mako rules for ; 415 

Resers ist. 

Cannot leave India without permission ; : é 89 

Exemption from tolls when called up for training ; ; 89 

Obligations of ; ° ‘ F &Y 

Pay and allowances of, de ductions from ‘ e . ; 132 

Subject to military law at all times. ‘ ° : ‘ 89 
Restoration. 


Service or other advantage, of, forfeited under sentence . 116, 117, 150 
Restraint (See also Wrongful Restraint) : : e 83, 349, 350 


Retreat-beating. 

Abscnce trom camp after . ‘ : ; i - 116, 117, 258 
Return. 

Furnishing false : ; : . 122, 263 


Neglecting, retusing, ete., to make or send any ‘ ; . 122, 263 
Reviewing Officer. 
Considerations to be borne in mind by, when reviewing 


summary court-martial tor an “ Act prejudicial, etc.” . 124, 125 
Revision. 


Additional evidence can be taken on . ‘ . 25, 147, 207. 208 
Court is to consist of same otficers unless unavoidably 


absent ° ‘ : 147 
Difference between, under I. A. A. and A. A. : ‘ ; 208 
Finding and sentince, of . : » 147, 207, 208 

Fe of, not allowed, when sentonce alone sent back ; 208 
Procedure on . . : . 147%, 207, 208 
Proceedings of court-martial, form of . : ‘ ‘ . 299, 300 
Re-assembly of court fur . ‘ ‘ : , ‘ ‘ 208 
Sentence may be increasedon . ; ° ° ° 208 

Reward. 
Military, forfeiture of, as court-martial sentence , . « 127, 128 
Rifles. 


Loss of, courtofinquiryon . . » » 2 8 245 


Rigorous Imprisonment. 
Appeal ugainst sentence of, period within which to be 


preferred : , . 172 
Sentence of, by summary court-martial, form of . : . 300 
>» 99 court-martial, form of . ; ; , ‘ 298 
Subsidiary order in case of sentence of, form of . : 31 l 


Term to be used in I. A. A. instead of “ with hard labour”. 128 
Warrant for use when sentence of, is neunees etc., by superior 


authority . 317, 318 
Warrant of commitment when prisoner is " sentenced £0; i ina : 
civil prison . ; ‘ ° . : : : ; 31a 
Riot. 
Failure to report or make reparation for ; ; . 128, 124, 264 
Rioting. 
Offence and penalty for . , . : ; s . 83, 342 
Robbery. 
Extortion when Z : ‘ : ; 855 


Offence and punishment for . é . : : . 83, 355 
Theft when ® e e e a e e e ® 8A9 
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Long, name of enrolled person to be entered in. ; : 169 
Rules (See Indian Army Act Rules). ° 


S 
Safeguard. 
Definition of . ‘ , ‘ , . é , 118 
Forcing, etc. . ; : : : , ‘ : 111, 113, 256 
Sailor. 
Seducing from duty . : , ‘ : . ; 340 
Sedition. 
Hefinition ‘ . ‘ : ‘ : ; ; . 340 
Punishment for ’ . ; ; ; 84 
Seducing soldier or sailor from duty ; ; ‘ ; 340 
Selling. 
Medal or decoration . . ; : . . 121, 262 
Sentence (See Finding and Sentence). 
Sentry. 
Plundering or injuring property ‘ ; ; i . 118, 256 
Post of, definition of : ‘ 112 
Quitting post, etc., without being relioved i 111, 182. ee 256 
»  intimeof peace. ; 113, 256 
Sleeping on post i in time of war ; ,; A4, 111. 112, 235 
ee. a in time of pene ; : ‘ : . 118, 256 
Striking, forcing, cte. : ‘ ; ; . 118, 256 
Service (See also Active Ser ice). 
Active, definition of . ; F . 104. 105 
Conditions of, embodied in questions i in curolment form . 105 
Desertion, previous, to, reckons towards discharge : 116 
Forfeited, restoration of . ; . 116. 117, 150 
Forfeiture of, for pension or gratuity on desertion ‘ 116 
s for promotion, _— ete, as court-martial 
sentence. . 127 
towards pension or gratuity on conviction of 
fraudulent enrolment : ‘ ‘ : 117 
Re-admiasion to, after dismissal . ‘ ‘ . . 151 
» order for, when an : , 150 
Restoration of , : , , 150 
Sexual Offences (See also Rape) . . 67, 68 


Shameful] Abandonment of post (See " Abandonment of Post) 
Short-hand Wr.ter. 


Oath or affirmation by, at court-martial ‘ ‘ . 193, 219 

Objection to. ; : . . 219 

es » by accused, form of ; . : ; : 288 

Swearing of . , : ° , ‘ ; « 193, 219 
Sickness. 


Forfeiture of pay and allowances for, caused by offence 
under I. A, A. : : . ‘ ‘ , . ; 131 

Signatures. 

Presumption as to, rule. ; ; ‘ , ; ‘ 145 
Sleeping on Post. 

Sentry : 44, 111, 112, 118, 255, 256 
Sodomy (See Unnatural Offences). 
Soldier. 

Confinement (q. ¢.). 

Exemption of, from tolls when on duty ‘ . . 8&8, 89, 426 
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Soldier—con/d. 
How to act on receipt of summons _—. ‘ é : ‘ 155 
Military prisileges of 4 . 88, 89 
Priority of hearing by courts, of cases in which they are con- 
cerned 154, 155 
“ Running amok” included in term “ enemy” 112 
Seducing from duty , ‘ 340 
Summons, receipt of, on, how to act 155 
Wearing garb used by ° ‘ ‘ : : ‘ . 341 
Bolitary Confinement. 
Limit of e ® ° ry e e e e e 150 
Periods of : : : ; ‘ : 130, 131 
Person when to be sentenced to . ; . 130, 181 
Sentence of, by court martial undesirable, unless the rigorous 
imprisoment i is to be undergone in a civil jail. ‘ 131 
Special Finding (See also Finding and Sentence). 
gg aoe on charge for disgraceful conduct : ‘ ; 118 
Offenccs against the » 8 ele «EA, 339, 340 
Statement. 
Complaint, and, difference between . ; , ‘ - 31,32 
False, affecting character . ° ; ‘ ‘ é + 122, 262 
» before court-martial , ‘ ‘ . ; . 123, 264 
» Obtaining pension, ctc., by y ‘ ‘ é . 122, 262 
» Offences in relation to  . ; : . 121, 122, 262, 263 


Statement by Accused (See Accused). 


State Prisoner. 

Releasing or suffering to escape . . : : . 120, 260 
Stealing (See Theft). 
Stolen Property (See also Theft, property, ctc ). 

Court cannot sentence accused to restore. : ; . 207, 230 


Offences in relation to ‘ : j : . 84, 118 
Possession of . ; ‘ 


e e es e e e 70 
Receiving . «© « « «© +  « 0, 118, 259, 358 
Btoppages. 


Always awarded to soe a for loss or damage ; ; 128 

Amount of ‘ ; , : : . 128, 182 

“ Day,” reckoning of, for purposes of . : ; . 132, 133 

Meaning of term , ; . 128 

Pay and allowances, of, to make good I loss or ‘damage , . 128, 206 

Sentence of, form of ‘ ; ‘ ; , . 299, 306 
‘Stores. 

Furnishing false return of . ° ‘ : ; ‘ 122 
Striking. 

Sentry . ‘ : . ; . ; ; : . 113, 256 

Subordinate . ; ; ‘ ’ ‘ ; . 128, 124, 264 
Bubordinate. 

Striking, ill-treating, etc. . ‘ . ‘i , . 128, 124, 264 
Subsidiary orders. 

Forms of , : , , . ‘ : ; 311 
Buicide. 

Attempt to commit . : ‘ ‘ ° ‘ - 74, 124, 265 


Offences in relation to ; 
Summary Courts-Martial (See Courte-Martial). 
Summary Reduction. 


Non-com missioned officer or acting non-commissioned officer, 
of, to luwer grade or to the ranks , . ° « 9, 108 


° 84, 85, 124 
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Sammons, 
Civil witness, to ; F 140 
Form of, for witness summoned under ‘sect on 84 of I. A. A. . 307 
Soldier how to act on receipt of . : : : 155 
Witness, to, . P : ‘ ; 140, 141, 234, 307 
9 who is amenable to military authority . 140 
fuperin‘ending Officer (See Officer). 
Fuperlor Authority. 
Application for court-martial to , ‘ 18, 21, 177 
Reference to, by commanding officer ins estigating the 
charge . ; . 16, 18, 187, 188, 176, 177, wate: 179 
Reports and applications, how tobe made . ; ; 167 
Superior Officer. 
Complaint against . ° ‘ . . . ‘ . 153 
Definition of . ‘ ; ; , : 108 
Disobedience to lawful command of . : . 114, 256 
Power of, to order person subject to I. A. A. ‘into arrest ‘ 156 
Using or attempting to use criminal force to ‘ : 114, 256 
Violence to . ; ‘ . ; ; : 114, 256 
Supplies. 
Using criminal force to persons bringing, to camp . 111, 113,256 
Supply and Transport Corps. 
Direct enrolments into reserve of ‘ ; ; ; . 89,90 
Suspension. 
Rank, pay and allowances, from, as court-martial sentence . 127, 298 
Sword. 
Carrying without proper authority . ; ‘ ; . 124, 265 
T 
Tattoo. 
Absence from cantonments or lines after _. ‘ . 116, 117. 258 
Theft. 
Corporal punishment for . ° ‘ ° ; ; . 119, 129 
Definition of . ‘ . 68, 353, 354 
Difference between, and “ making away with? ‘ ; 121 
Evidence of character on charge of . ‘ : : . 43, 44 
Government pr perty of ‘ ; ° - 118, 119, 259 
Indian Army Act, under, and punishment : - 118, 119, 129 
Offences and penalties ‘ ‘ : ; 


. 85, 118, 119, 259 
Property of band of . , ° ‘ . . 118, 259 
» which can be subject of ‘ ‘ : ; . 68, 353 
What constitutes. é ‘ ;: . . 69, 353, 354 


When robbery. . . ° ‘ . ; : 359 
Threat. 

Act to which a person is eempae bys wken not an cffence . 333 

To induce confession ° ‘ ‘ . 935, 880 


Tol] (See also Reserve Forces, Reservist, ote 


Exemption of followers from ‘ . ‘ 426 
” of Imperial Service Troops from . ‘ ; 88,89 426 
si of officers and soldiers from . . 88, 89, 426 
ss from, of vessels Pee troops and baggage 
of troops e * ’ . 427, 428 


Persons and property exempted from . , ‘ 88, 89, 426, 427 
Tools. 


Dishonest misappropriation of . ° ° ‘ . « 117, 258 
Making away with, losing and injuring : : » 121, 261 269 
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Town. 
Appearing without authority armed in ‘ . ‘ . 124, 265- 
Trade Marks. 
Offences in relation to ;: ‘ ‘ ; j P 361—-363 
er. 


Person enrolled under I. A. A., of, rules as to : ; ; 169 
Transportation. 

Commencement of sentence of . 148, 207 

Dismissal by commanding officer of person sentenced to 9, 107, 


108, 171, 172 
Life for, awardable for murder 
Punishment of, as court-martial sentence ; 127 
Sentence of, commencement of . ; . 148, 207 
ne execution of . ; ‘ 14, 148, 149 
‘ form of . : 298 
period within which ‘appeal must be made against 172 
Subsidiary order in case of sentence of, form of . . ‘ 311 
Warrant for use when sentence of, is reduced, etc., by 
superior authority, forms of : . 817, 318 
» of commitment when person is sentenced ‘to, form of 314 
Trespass. 
Criminal : : : : . 75, 860, 301 
Reparation for, not making ‘ ; : ; . 128, 124, 264 
Trial. 
Absence of accused, cannot proceed in 216 
Accused at joint trial, incumpetent to testify against each 
other. , ‘ : : 51 
i warning of, for . 19, 29, 182, 183 


Acquittal or conviction by criminal court bars trial 40, 136, 197, 198 
Adjournment before conclusion of, to be entered in 


proceedings . ° . 216, 217 
5 of, for execution and return of commis+ion : 142 
Amenability of accused to . ‘ ° : ‘ . 195—198 
Amendment of charge before. ‘ ‘ 194 
Case being sent for, should not influence members of courts- 
martial F . ' : ‘ . . 24, 22 
» When to be sent for . ‘ : : ; 21 
Claim by accused to, by British officers ‘ ; 184, 179 
Commanding officer to consider by what class of court- 
martial accused s! ould be tried ; , : ‘ ; 179 
Commencement of, time for ‘ ’ ‘ ; ‘ : 136 
Continuity of . ; « 216, 217 
Court-martial, by; application by commanding officer for 18, 21, 177 
- by, no bar to subsequent trial by criminal court 18, 137 
warning of accused for i ‘ 19, 22, 182, 183 
Day to day, to be continued from ; 216 
Desertion, for, copy of record fs declaration of court of 
inquiry admissible on . 156 
Dissolution of . 185 
Invalidity of, owing to convening order not stating that 
larger number of officers not available 134 
Joint, at, confession by accomplice implicating fellow accused 34 
‘sg of several accused for one offence i ‘ . 188, 184, 242 
Judge Advocate at, oath by ; ; ‘ : » 140, 192 
Limitation of . ‘ 136, 177, 198-198 


Members, fresh, cannot be appointed after commencement of . 186 
Members not to be influenced by case being sent for . . 21, 22 
New, ordered by convening officer on provisions of section 92 

not being complied with . . ° ° ° ° 145. 
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“Trial—conid. 

New when court dissolved before finding . ‘ . 135, 185 

Not invalidated by improper admission or rejection of evidence 
58, 59, 414 

Officer, of, by summary general court-martial, finding and 
sentence require confirmation . : ; : . ; 146 
Order for, by 8. C. M. : : . 18, 176, 178 
Order for, to be inscribed on charge sheet. : ‘ 18, 22, 227 
Place of . ’ : : 136 
Plea ia bar of, by accused, form of ( See Plea) . 289, 290 
President and members, af, oath by. . ; 40, 190-192 
Procedure on trial of accused persons together 213 
Questions to be determined at ; , : , 27 
Retrial of accused on loss of proceelings ; : ; 238 
Second, prohibition of . : ; ‘ é 136 
Senior nember to sit as president at, ‘ . 189, 185 
Separate, accused’s right to ; ; ; Bl, 183, 181, 218, 215 
Setting aside of, warrant for use on. ° , 316 

Summary court-martial (See under Courts-Martial). 

Summary general court-martial, by, of several accused persons. 242 
Superintendiag officer at. ; ; , ‘ . 185, 139 
» » oath by ‘ . ; ‘ . 140, 192 
Time limit for commencement of ‘ : 136 
Uso of summary of evidence at : : 17, 39, 56, 186, 228, 229 
Warning of accused for —, ;: . : ‘ 19, 22. 182, 183 
Who may be tried by S, (. M ‘ : ‘ 138, 176 
Witness at, oath by . ; ‘ é ‘ 140, 234, 235, 248 

Trust. a 
Criminal breach of . ? é ‘ . : . 70, 75, 857 
Official 6 and punishment . : : : . 82, 419 

U 

Unattested Sepoys Act, 1875. 

Repeal of ; e : ‘ , ‘ ; ‘ ; 137 

Unbecoming behaviour. 

Officer or warrant officer, by . Ps . ‘ » 128, 124, 264 

Unlawful assemblies , ; ‘ eee eG 341, $42, 421, 422 
Dispersal of, by civil force . ; : 421 

» », military force . : ‘ 421 

Duty of officer commanding troops, required “by magistrate to 
disperse : ; « 421, 422 
Power of commissioned officers to disperse 422 
Protection against prosecution for acts done when dispersing , 422 
To disperse, on command of magistrate or police officer . ‘ 421 
‘Unnatural offences... : , ‘ : . 85, 118, 260, 852 

V 

Verdict (See Finding). 

Voluntarily causing hurt. 3 ‘ 118, 119, 260, nee 348, 849 
Definition of ‘ ‘ ; 119, 848 
Intent essence of offence of . : ‘ : ‘ : 119 

‘Volunteers. 


When exempted from tolls ; : é e . : 426 
Votes (See Courts-Martial). 
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WwW 


War. 
Waging, sr aa the sueem collecting arms with mse 
: 340 
» oF attempting to wage, against the Queen . : 339 
Warrant Officer. 


Application of I. A. A, to . ‘ ; ‘ ; ‘ : 101 
Arrest, rulesasto : : . 14,15 
Cannot be tried by summary courts-martial ; ; 138 
Definition ; , . 4,103 
ismissal or discharge of, certificate to be furnished to . : 171 
Dismissal or discharge of, when requiring approval ; : 248 
Vorfeiture of seniority of rank. as court-martial sentence » 127, 128 
Reduction of, as court-martial sentence ; : ; 127 
Suspension from rank, etc., of, ag court-martial sentence . 127 
Unbecoming behaviour by, and punishment for . . 128, 124, 264 
Warrants. 
Committal, by whom to be signed 244 
» form for ; ‘ ‘ 14, 149, 208, 244, 314, 815 
” when person is sentenced to rigorous imprisonment 
in civil prison , . ; 815 
3 when person is sentenced to transportation, ; : 814 
{‘onvening and confirming courts-martial, for, 12, 13, 138, 146, 436-440 
1 or use when prisoner is to be delivered into military custody 819 
” » Sentence of rigorous imprisonment is reduced by 
superior authority : . . 817, 818 
Uclease of prisoner or modification of puni-hmont, for. 14, 149, 150, 
316—319 
Restrictions on, for convening general or district courts-martial 133 
Sctting aside, or variation of sentence, for, . . 149, 150, 316—3 19 
Suspected deserter may be arrested without warrant by any 
police officer , ‘ ; 156 
When prisoner is pardoned or trial sct aside A : : 316 
When sentence of transportation is Pree etc., by aye 
authority, forms of : ; ° ‘ . 817, 318 
Watchword. 
Making known : . ll, 112, 254 
“ Parole” “ countersign ”? and « pass word” includes. ; 112 


Weapon (See also Arms and Fines), 
Carrying offensive, and punishment for : : : . 124, 265 


Collective responsibility tor loss of . . . 9, 10, 109, 245 
Wearing garb used by soldiers. , i ‘ ; ; 341 
Weights and Measures. 

Oences relating to . ‘ . ‘ ‘ ; : ; 85 
Whipping. 

Corporal punishment should be felicia — in case of 

sqidiers : : 130 

Limit of number of stripes . : ‘ ; ‘ ; 423 

Mode of inflicting punishment of : . . 423 

Uffences punishable by, by law of Britich India . ‘ . 129, 180 

” ” » in lieu of or in addition cd other 
punishment . . ‘ 433 
» in lieu of other punishment . , 433 
Persons exempted fron. ° - 428, 424 


*pecial provisions as to, in frontier districts ‘ ' : 434 
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Whipping Act, 1909 . . 483, 484 
Offexces punishable with whipp’ ng under law of British 
India are specified in. : : . 129, 130. 
Witness. 
Absence of, adjournment of court : : ‘ . ; 183 
‘ essential, procedure on ; - : ; , 234 
Accomplice competent as witness — his panes : . 51, 407 
Accused, cannot give evidence . . . 51 
» members of court-martial " competent | as witness 
for ae , ° - 651, 52 
» not bound, to give list of ‘ 233 
s notice of intention to call, when to be given to ‘ 233 
re » 93 witnesses to be called to be even to . . 282, 233 
53 right to call Z : , ‘ P 16, 26, 176 
x  unsworn statement by 51 


ry) wife of, can give ev idence. both for defence and 


prosecution ‘ 51 
At previous inquiry, admissibility of evidence, when absent 
from trial . 38 
Attendance before court-martial 140, 141, 182, 183, 216, 233, 234 
Pe of, officer responsible for . . : . 283, 234 
procedure for securing : ; . . 233, 234 
Attesting, when required to be called . : : . 47, 393 
Calling of, for prosecution and eo at summary Jamu 
court-martial 
> whose evidence is not in summary of evidence ; " 982, 233 
Challenge of members of court, at, cannot be examined on 
oath . 189 
Character as to 24, 43, 145, 146, "198, 199, 200, 201, 205, 206, 408 
Pe of accused, in favour of, whon to be called 205 
Civil, non-attendance of, action on . ; , 294, 235. 
Competency of , : ‘ 50-82, b4, ‘404—407 
” accomplice as . - 61, 407 
9 comparison with English law ‘ 50, 51 
wife or husband of accused in criminal trial . 405 
Complainant should never be examined as, on commission : 143 
Corroboration of . ‘ ; ‘ . 57 
» by former statements - 67, 58 
Court-martial, member of, competent witness for defence 
only . . 61, 52, 233 
Court of i inquiry, at, oath or affirmation when to be sdminis- 
tered to. : 246 
” at, on illegal absence, ‘oath or affirmation to 
be administered to . : , ‘ . 247 
Credibility of, questions paiiae | ‘ : 56. 
Credit of, impeaching : : . 4, BB, BY, All, 412 
Cross-examination of, as to previous statements in writing tg. 409 
" of, by accused 16, 20, 28, 26, 38, 142, 176, 199, 205, 243 
» of, y accused, at taking of summary of 
evidence . . 1976, 178 
» of, by adverse party as to. writing used to 
"refresh memory . : : 413 
of, by prosecutor . : . F ; 142 
re questions lawful in . . 409 
Rules asto . : . ‘BS, 66, 142, 236, 408 
Deaf and dumb person, not incompetent as . ; - 61,405 
Defence, examination by cvurt of 3 F ‘ : 20 


Deposition of, under commission, disposal of : ; 142 
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‘Witness—conid. 

Essential, absence of, court should always adjourn to enable 
him to attend. ‘ . . ‘ , ° 183 
procedure on absence of . ‘ ; 234 
Evidence, may not read . . ‘ : ; 5S 
of, on commission, rules asto . ‘ ; 141—143 
Ixamination-in-chief ; : ‘ . 84, 40S 
dxamination of, by counsel, rules as to : - 223, 224 
‘5 of, on commission . ; ° : ° , 141—148, 183 
35 of, order of . : 408 
e of, points requiring attention of court during . 58,64 
235, 236, 243 


of, rules as to ‘ 16, 20, 40, 583—58, 141, 142, 143 


Hxemption from arrest under civil or revenue process ‘ 153 
Facts of case, to, procedure when accused calls . ‘ . 24, 201 
n i. as ss when is no witnesses 
- 24, 200, 201 
Former statements of, may be proved to corroborate “later 
testimony . ‘ 412 
Form of summons for, under section 84 of Indian Arms Act ; 807 
Hostile, impeaching credit of . : ° : 55 
» may be cross-examined by person calling him . ; 5D 
» meaning of : . ; . . ‘ 55 
» treatment of , ‘ ‘ : ‘ . o4 
Incompetency as, instances of . P , 50, 405, 406 
Judge advocate competent for defence only . ° . 233 
Judge as, competency of . ; ‘ 405 
Judge or magistrate, when not compellable a as ‘ : ‘ 405 
Lunatic, when not incompetent as ; ‘ ; . 405 
Magistrate as, competency of ; . 401 
Material, absence of, may invalidate proceedings ; 234 
Member of court-martial competent for defence only . 1, 52, 233 
Military, non-attendance of, at court-martial : ; ‘ 141 
Number of, necessary to prove any fact : : 1, 407 
Oath to, administration of, at court-martial ; 140, 234, 038 ca 
Oath or affirmation to, at court of inquiry. 
5 » at court of inquiry on ei aa absence 247 
*( rffences by, etc., procedure of court on ‘ ; 239—242 
Offering insult to court-martial , ‘ , : , 263 
‘Officer under arrest, attendance of, as . ‘ : ; 3 15 
Opinion of, not evidence : : ; : : 40 
‘Order of examination of . , ‘ ; ‘ : ‘ 408 
Perjury (¢.0.) 
Persons jointly tried cannot testify against each other . ; 51 
Presence while not under examination : 234 
Privilege of, . : 62, 53, 54, 403, 406, 407 
re as to confidential reports ° < , 52 
a as to disclosing affairs of state . ; : 405 
% as to incriminating questions ‘ « 52, 407 
es as to information as to commission of offences . 405 
am as to official matters é - 62, 405 


9 as to production of documenta which another 
person having possession could refuse to 
roduce . 407 
x a8 to production or disclosure of " confidential 
reports, etc. . ‘ ° 
* communication during marriage 
- court of inquiry proceedi ° 
» legal advisers, commanications 40 


. 68, 405 
52 
63, 406, 407 
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Witness—concid. 

Privilege of considerations of public policy . ‘ ‘ - 52, 405 
’ procedure when claimed . . ; ‘ : 53 
Pe professional communications . ‘ P ; 406 
Pe waiver of, when allowed . ; , , ; 53 
Prosecution, for, cannot serve on court-martial ; ; 187 
ss for, every witness need not be called . : . 9239 
Prosecutor, competent as, for defence . : ; ; ; 233 
Questions lawful in cross-examination of . : : ; 409 
Question to, by accused ; ; ‘ ; ; ; . 235, 236 
PP by court : . ; } 236 
is by his own party, how put : ‘ : : 411 
‘ by judge-advccate ; : , . 235, = 

” by « flicer holding the trial . ; 
» by prosecutor . . . . . , 285, 286 
» be entered on proceedings wndice auswered or not 58 
5 hostile. . . ; ; . 64, 55 
ss indecent and scandalous ° , ‘ ‘ 410 
injurious, rules as to. : : ‘ ‘ : 56 
5 leading, definition of ‘ ‘ ; - 54, 408 
- ay rules as to. ‘ ; 54, 35, 408, 409 
a test of what is . ‘ : ; 55 
_ when not to be asked . ‘ i ; 408 
»» when permitted . : ; . 654, 55, 409 
mode of putting . ° ‘ . 235, 236 
objection to. : ‘ . . 54, 220, 235, 236 
refusal to answer. ‘ : 43, 56, 410 
to discover who he is, etc. , ‘ : : 409 
to impeach impartiality. : . ‘ ‘ All 
to insult or annoy . , ; . 410 
to shake credit ‘ ‘ : ; BS, 56, 409, 410 
to test veracity : : ; , - 655, 56, 409 
when improper . : : : ; . 410 
when proper . . ° 409 
when to be compelled to answ er . : ; ‘ 409 
Recall of, by court : ‘ : . 202, 236, 237 
Recalling of . : : : . - 236, 237 
Re-examination of . ; ‘ ‘ 20, 23, ‘4, 58, 142, 236, 408 
Refreshing memory . ‘ . 54, 58, 412, 413 

is ‘5 when witness may use copy of documents 

: , 7 ; . P 412 
Refusal, to attend or be sworn . ; ; 122, 128, 234, 235 263 


Reply, in : : 24, 201, 224, 236, 237 
Statements by persons who cannot be called ass 3739, 381—383 
Statement in mitigation of pane ms be called to 

. support ‘ ‘ : 199 


Summary of evidence (See Evidence). 
5 - at taking of, to sign his evidence ‘ 177 
Summoning of, by “ convening officer,” “president,” “judge 
advocate,” or ““C. 0.” of accused. ‘ . 140, 141, Ramer 
Summons for, under section 84, I. A. A. ‘ ‘ ‘ 
a form of . ; F ; 7 
Swearing of, at court-martial ‘ ‘ ‘ : 140, 294, 235, 33 
“To facts of case,” meaning of . : ‘ , . » 24, 201 
When to be compelled to answer question ‘ 409 
Wife or husband of accused, competency, in criminal trial 405 
Withdrawal of, when not under examination ‘ ; ‘ 234 
Witness, questions to hostile . : : . . : 
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[References to I.4.A. are in thick type, those to Rules tn italics.) 


Woman. 

Married, enticing or taking away ; . 364 

Offences relating to . . o€, 362 
York (See Military Work, Field Work). 

orship. 

Pefiling place of : ; . ; » 128, 124, 265 
Wounding religious feelings . ‘ ; 128, 124. 265 
Wrongful restraint and confinement ; . 


. 86, 849, 850 
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